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ABSTRACT
The aim of this dissertation is to delve into solutions for making
Korea's FTA greener. The main question is whether and how Korea's FTA
policy towards sustainable development may be sustainable. In answering
this question, I critically reviewed the structure of the Environment
Chapter of Korea’s FTA as well as its main contents. I also scrutinized the
meaning of each provision and its significance in practice. Based on the
analysis, I made suggestions on what strategies and contents are needed
for Korea in its future FTA negotiations.
Firstly, Korea needs to initiate future FTA negotiations on the
environment with its own model text. It is necessary to maintain uniform
positions on key issues in negotiation and reduce compliance costs in
implementation. This dissertation proposes core elements, implementing
structures and dispute settlement procedures for the Environmental
Chapter of Korea's model text.
Secondly, it is necessary to establish procedures and systems to
integrate environmental considerations in the trade policy making process.
The current Trade Treaty Conclusion Procedure Act fails to reflect
environmental concerns in trade negotiation processes, -amending the Act
is a key requirement. Particularly, sustainable development should be
specified as an objective of trade negotiation. Such a mandate ensures that
iv

environmental considerations can be incorporated into trade negotiation
processes.
Thirdly, it is necessary to conduct environmental assessments
before entering FTA negotiations. Such reviews may provide an
opportunity for policy makers and negotiators to evaluate environmental
effects from a trade agreement and take necessary actions to mitigate
foreseeable negative consequences.
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CHAPTER 1.

INTRODUCTION

I. Background
The international community has long struggled with the issue
of harmonizing trade and the environment. It seems that there is no
conflict between these two spheres as the main purpose of trade
negotiations is to remove tariff and non-tariff barriers while negotiations
on the environment are focused on protecting the environment and
thereby safeguarding human health and lives. However, environmental
measures are increasingly challenged as disguised barriers to restrict
trade, and more trade measures are being employed in an effort to
achieve environmental goals. Under such circumstances, it has been
discussed how to define the relations between these two areas and put
them in harmony. The issue of trade and the environment is on the
negotiating table for the WTO Doha Development Agenda (DDA). 1
These days, the environment is discussed not only in multilateral
negotiations but also bilateral trade negotiations as a separate topic on
the agenda. The U.S. and the EU, in particular, have included
environmental issues in their FTA negotiations.

2

The NAFTA

negotiations between the U.S., Canada, and Mexico were the first to
have environmental issues on the agenda as a major item. The NAFTA

1

For information about issues related to trade and the environment of the WTO DDA negotiations,
visit http://www.wto.org/english/tratop_e/dda_e/status_e/envir_e.htm.
2 With regard to other countries' approaches toward environmental issues in FTAs, See OECD, Joint
Working Party on Trade and Environment: Regional Trade Agreements and Environment,
COM/ENV/TD(2006)47/FINAL(2007).
１

contains detailed provisions on the environment, and the NAAEC (North
American Agreement on Environmental Cooperation) has been adopted
as an annex to provide for further very detailed obligations. 3 Since the
NAFTA negotiations, the U.S. has dealt with environmental issues as a
separate item during FTA negotiations.
The EU has also discussed the environment as a main issue
during FTA negotiations. In 2006, it published its new trade policies,
which clearly indicated the need to include environmental and social
problems as well as economic issues in the subjects covered by FTA so
as to promote sustainable development. The European Commission, by
including a Chapter on Trade and Sustainable Development, aims not
to lower environmental standards or enforcement obligations in an
attempt to attract foreign investment, encourage civil participation in
drawing up and carrying out related measures, and increasing
technical assistance and capabilities to protect the environment. 4
Despite such trends in the world, Korea had never covered
environment-related issues seriously in its FTA until it signed the
Korea-US FTA (KORUS FTA) in 2007. Before that, environmental issues
were mentioned in different parts such as the Preamble, Technical
Barriers to Trade Chapter (TBT Chapter), Investment Chapter, or

3

For regulations on the environment under the NAFTA, See Seymour J. Rubin & Dean C.
Alexander(eds.), NAFTA and the Environment (Kluwer Law International, 1996).
4 For the new trade policies of the EU, see Commission of the European Communities, Global Europe:
Competing in the World(2006). These goals related to sustainable development are in line with “the EU
Sustainable Development Strategy” as revised in 2006. See Council of the European Union, Renewed
EU Sustainable Development Strategy(2006).
２

Exceptions clauses. 5 However, the KORUS FTA has a separate Chapter
focusing on the Environment, which provides for detailed and wide
range of obligations such as strict enforcement of environmental laws,
procedural guarantee, and public participation. The environment was
also discussed as a major issue during negotiations of the Korea-EU
FTA in a separate Chapter on the environment under the title of “Trade
and Sustainable Development”. The environment is also discussed in
FTA negotiations between Korea and Peru. Consequently, the
environment has become a major issue for Korea in trade negotiations.
This makes it necessary to conduct studies and set directions on how
to define the relationship between trade and the environment and to
harmonise those two from the Korean perspective.

II. Purposes of the dissertation
Based upon the background above, I will examine the approach
of Korea to the environment in FTA. In writing the dissertation, I
particularly intend to present the answers to the questions below.
First question is about the reason for including environmentrelated provisions and the Chapter on the environment in FTA. Each
country has different reasons to put the environmental issues on the
negotiating table. The U.S., the Trade Act of 2002 requires negotiators
to deal with environmental concerns as one of its principal objectives.

5

Under the Korea-Chile FTA, environmental issues are mentioned or provided for either directly or
indirectly in the Preamble, Article 9.5(TBT), Article 10.18(Investment), and Article 20.1(Exceptions).
３

The EU also handles the environment as an important item on the
agenda since EU’s trade policy published in 2006 stipulates that FTA
should promote sustainable development by covering social issues
including environmental issues in FTA. For Korea, it seems that there
is no clear legal mandate to incorporate the environment into FTA,
however there are still a couple of background reasons for doing so. I
will seek the reasons for Korea to introduce the environment-related
provisions or the environment Chapter into the FTA.
Next question is about the level and the components of the
environment Chapter of FTA. The question arises from the fact that
each state has a different level of capacity to deal with environmental
issues. As economic development stages differ from state to state, each
state has a different perception and strategy to the environment. The
developed

states

environment

but

may
the

pursue

more

developing

progressive

states

may

policy

adopt

a

to

the

modest

environmental policy while putting more weight on economic growth.
The level of environmental commitments in Korea’s FTA is not uniform
and consistent. I will examine what the core elements on the
environment are in FTA and whether such elements are appropriate.
Third

question

is

related

to

the

formality

of

reflecting

environmental issues. There are various ways to reflect environmental
concerns. While Korea-US FTA adopts a separate chapter within FTA,
some other FTAs adopt separate agreements to deal with environmental
issues.

Korea-EU

FTA

contains
４

a

trade

and

the

sustainable

development Chapter which handles not only environmental issues but
also other social issues such as labor. The Korea-EU FTA seems to take
a more integrated approach to social values. Such different formalities
lead

to

different

operational

systems

and

dispute

settlement

mechanisms.
Last question is related to the process of incorporating
environmental issues into FTA. FTA cover a range of issues from tariff
elimination to labor and environmental issues. Such a wide range of
issues bring a variety of stakeholders into the negotiation and make the
negotiation

process

quite

messy

and

complex.

The

domestic

stakeholders, affected directly or indirectly from FTA, may support or
be opposed to the negotiation for different reasons as they have diverse
interests within a FTA. Therefore, the negotiating state should establish
domestic process to accommodate various concerns of domestic
stakeholders. For example, a proper consultation process is required to
incorporate such different views and opinions into FTA negotiations. I
will scrutinize Korea’s current legal system requiring the government to
collect opinions and views from the diverse interest groups and to
represent them in the negotiation.

III. Composition of the dissertation
This dissertation follows qualitative analysis on the issue by
looking into articles, chapters and annexes of the FTA that Korea has
concluded, categorizing each of the articles into subjects, and making
５

comparison of articles in accordance with the given criteria. The
resources of this dissertation are mainly FTA documents including
relevant legal texts and academic writings on FTA. Due to the time limit,
this research covers only Korea's FTA in force as of November 2014. I
will also utilize GATT/WTO documents and Korea’s domestic laws and
regulations.
Based upon the resources, I will analyze environment-related
provisions and the environment Chapters in Korea’s FTA. Korea’s early
FTA texts contain only a few environment-related provisions but Korea’s
recent FTA tend to have much more provisions and a separate chapter
regarding the environment. Therefore, I will analyze Korea’s changed
view and policy on the environment by reviewing Korea’s FTA. In order
to evaluate Korea’s FTA policy about the environment, I will also review
other state’s FTA texts containing environment-related provisions and
the environment Chapters.
Meanwhile, having more provisions or Chapters on the
environment in FTA can accompany significant policy changes. Such
changes require consensus among domestic stakeholders through the
legal process. In that regard, I will examine Korea’s domestic procedures
and relevant laws and regulations to accommodate various concerns.
This dissertation is composed of seven chapters. In Chapter 2, I
will provide a general overview of Korea’s FTA policy. Korea’s FTA policy
has been changed since the Roh Moo-Hyun administration of 2003.
Before President Roh’s period, Korea had concluded only one FTA with
６

Chile. However, the Korean government has adopted a “FTA roadmap”
which was a blueprint for new FTA strategies and has been actively
used negotiations. As a result, Korea has built up quite an extensive
FTA network. I will analyze the process and the reason of such change
and assess current developments. In particular, I will review Korea’s
position to the environment in relation to FTA.
In Chapter 3, I will examine substantive and procedural
commitments on the environment under Korea’s FTA. I will categorize
commitments and identify core commitments. I will show that Korea’s
position on the environment has been evolving. For the purpose of
analysis, I will divide Korea’s FTA into several categories which reflect
different positions in terms of the negotiating states.
In Chapter 4, I will examine implementing mechanisms and
dispute settlement mechanisms of Korea’s FTA. Each FTA has
somewhat different mechanism to implement commitments under a
FTA. Dispute settlement mechanisms are also different. The KORUS
FTA provides the strictest mechanism and the Korea-EU FTA is much
more lenient. I will explore the ways to improve current systems in
terms of implementation and compliance with FTA.
In Chapter 5, I will review environment-related provisions other
than the environment Chapter. Each FTA has environment-related
provisions in the Preamble, Investment Chapter, Exception Clauses,
Cooperation Chapter and even Trade in Goods Chapter in some cases.
I will identify which part of a FTA has environment-related provisions
７

and what implications such provisions may have.
In Chapter 6, I will look into the procedures for Korea’s FTA
negotiation. According to Korea’s Constitution, the President retains a
power to make treaties. Under the President’s direction, the Ministry of
Trade, Industry and Energy is more directly involved in negotiation. The
National Assembly also involved in the negotiation. Article 60 of the
Constitution specifies that certain types of treaties including FTA
should be ratified after obtaining consent from the National Assembly.
The Trade Treaty Conclusion Procedure Act of 2012 provides an overall
framework and detailed procedures for the FTA negotiation. The aim of
this Chapter is to analyze whether the procedures properly reflect the
environmental concerns.
Finally, based upon the analysis, I will propose suggestions for
Korea’s FTA policy in Chapter 7. There is no doubt that Korea's position
toward the environment in FTA have evolved. However, it is still
questionable whether it has reached the appropriate level to reflect
legitimate environmental concerns. So my suggestion is to focus on
ways to develop current FTA texts in order to advance to the next level.

８

CHAPTER 2. Greening Korea's FTA
I. Introduction
Trade liberalization and environmental protection are seemingly
different subjects. However, when we closely look at those two, there
are

active

interactions.

6

Trade

liberalization

may

affect

the

environment directly or indirectly, positively or negatively, on shortterm basis or long-term basis. 7 For example, trade liberalization or free
trade may secure economic growth, eradicate poverty, and improve
public welfares. Economic gains from the trade may turn into resources
and investment that protects the environment. 8 However, free trade
may also allow movement of hazardous materials between states which
pose serious a threat to the environment. 9
Trade liberalization itself normally does not raise environmental
concerns but ill-prepared or badly-designed policy frameworks and
legal instruments may produce serious environmental woes. The
concept of sustainable development 10 defined as economic growth and

6

The United Nations Environmental Programme and International Institute for Sustainable
Development, Environment and Trade: A Handbook (2005).
7
OECD report, which is widely referenced for the description of the linkage between trade and the
environment, presents five mechanisms or media through which trade liberalization may affect the
environment: (i) movements of products, (ii) dissemination of technologies,(iii) increasing scale of
economic activities, (iv) changing of structure or pattern of economic activities, (v) effect on
regulation. See OECD, Methodologies for Environment and Trade Reviews, OECD/GD(94)103
(1994).
8
For the discussion on the views of proponents of free trade, Steve Charnovitz, The Environment vs.
Trade Rules: Defogging the Debate, 23 Envtl. L. 475 (1993).
9
For the views that trade liberalization could be a threat to the environment, T.J. Schoenbaum, Free
International Trade and Protection of the Environment: Irreconcilable Conflict?86 Am. J. Int'l L. 700
(1992).
10
For the concept and development of sustainable development, See Sumudu A. Atapattu, Emerging
９

environmental

protection

is

becoming

a

fundamental

goal

of

international community. 11 More trade agreements begin to enshrine
sustainable development as a fundamental goal.
WTO

founding

document,

the

Marrakesh

Agreement

Establishing the WTO, stipulates that sustainable development should
be a key objective of the WTO. The preamble of the Agreement states
that WTO members recognize: "that their relations in the field of trade
and economic endeavour should be conducted with a view to raising
standards of living... , while allowing for the optimal use of the world's
resources

in

accordance

the

with

objective

of

sustainable

development, seeking both to protect and preserve the environment and
to enhance the means for doing so in a manner consistent with their
respective needs

and concerns

at different levels of economic

development." (emphasis added). The notion of sustainable development
at the WTO has been further elaborated in the following Ministerial
Declarations. 12
As a matter of fact, trade-related environmental issues were
discussed under the GATT, the predecessor of the WTO. In 1971, the

Principles of International Environmental Law (2006). Anne E. Egelston, Sustainable Development: A
History (2013).
11
For the discussion on sustainable development and the North-South divide, See Rajendra Ramlogan,
Sustainable development: Towards a Judicial Interpretation (2011).
12
"Full implementation of the WTO Agreements will make an important contribution to achieving the
objectives of sustainable development." Singapore Ministerial Declaration, WTO document
WT/MIN(96)/DEC/W, 13 December 1996.
"We shall also continue to improve our efforts towards the objectives of sustained economic growth and
sustainable development." Geneva Ministerial Declaration, WTO document WT/MIN(98)/DEC/1, 25
May1998.
For the discussion of sustainable development and the WTO, See Markus W. Gehring and Marie-Claire
Cordonier Segger (eds.), Sustainable Development in World Trade Law (2005).
１０

GATT Council of Representatives agreed to set up a Group on
Environmental Measures and International Trade ("EMIT" Group) to
deal with trade-related environmental issues. 13 However, the EMIT
Group has remained only a symbolic forum for twenty years because it
never met until 1991. 14 Of course, in the meantime, environmental
concerns have been discussed in the GATT negotiation rounds. During
the Tokyo Round and the Uruguay Round of trade negotiations, traderelated environmental issues were discussed in relation to the
Agreement on Technical Barriers on Trade (TBT) 15.
When the WTO was about to be established as a result of the
Uruguay Round negotiation, the trade ministers also decided to set up
a work programme on trade and environment in the WTO. 16 According
to the decision, the Committee on Trade and Environment (CTE) was
established. The main themes that CTE had to deal with were: (i) the
relationship between WTO rules and multilateral environmental
agreements (MEAs), (ii) the cooperation between MEA Secretariats and
the relevant WTO committees, and (iii) the elimination of tariffs and
non-tariffs barriers on environmental goods and services. 1718

13

For the background and the history of the EMIT, See WTO, Trade and the Environment at the WTO
4 (2004).
14
Ibid.
15
For the discussion in relation to TBT agreement, See Simon Baughen, International Trade and the
Protection of the Environment 47-65 (2007).
16
A number of Decisions were adopted by the Trade Negotiations Committee on December 1993 and
April 1994 and a Decision on Trade and Environment was one of them. A Decision on Trade and
Environment states that: "There should not be, nor need be, any policy contradiction between
upholding and safeguarding an open, non-discriminatory and equitable multilateral trading system on
the one hand, and acting for the protection of the environment, and the promotion of sustainable
development on the other."
17
WTO, supra note 13, at 9-13.
18
With regard to environmental goods, See generally, Jehan Sauvage, The Stringency of
Environmental Regulations and Trade in Environmental Goods, OECD Trade and Environment
１１

However, WTO's efforts were not enough to respond to
incremental environmental demands. 19 More environmental problems
have crossed borders and have become global issues. 20 As economic
growth progressed made, People became more environmentally
conscious. 21 Such circumstances put environmental issues on the
political agenda with a higher priority. More pressure was mobilized
domestically and internationally which resulted in political motivation
for governments. 22
Environmental measures taken by member states have been
constantly challenged whether those measures are in compliance with
the requirements and procedures of the WTO. 23 The panel and an
Appellate Body under the WTO dispute settlement mechanism

Working Papers 2014/3 (2014).
19
With regard to efforts of WTO, See generally, Fiona Macmillan, WTO and the Environment (2001).
20
Many environmental issues such as Climate Change and Biodiversity have been discussed in the
context of trade and environment. For example, See Duncan Brack, International Trade and Climate
Change Policies (2013); Tracey Epps and Andrew Green, Reconciling Trade and Climate: How the WTO
Can Help Address Climate Change (2011); Aaditya Mattoo, Dominique van der Mensbrugghe and
Jianwu He, Reconciling Climate Change and Trade Policy, Center for Global Development working
paper No.189 (November 10, 2009).
21
This phenomenon generally happens in everywhere. It began in developed countries earlier than in
developing countries. Such time-lag or timing discrepancy in economic development brings
disagreement on environmental agenda in trade. For the trade-environment debate and developing
countries, See Anupam Goyal, The WTO and International Environmental Law: Towards Conciliation
(2006).
22
See Daniel C. Esty, Greening the GATT: Trade, Environment, and the Future 9-32 (Institute for
International Economics, 1994).
23
Environmental related cases are as follows: United States-Standards for Reformulated and
Conventional Gasoline, AB-1996-1, WTO Doc. Wt/DS2/AB/R (1997) (Report of the Appellate Body),
EC Measures Concerning Meat and Meat Products (Hormones), AB-1997-4, WTO Doc.
WT/DS26/AB/R, WT/DS48/AB/R (1998) (Report of the Appellate Body), United States-Import
Prohibition of Certain Shrimp and Shrimp Products, AB-1998-4 WTO Doc. WT/DS58/AB/R (1998)
(Report of the Appellate Body), Australia-Measures Affecting Importation of Salmon, AB-1998-5,
WTO Doc. WT/DS18/AB/R (1998) (Report of the Appellate Body), Japan-Measures Affecting
Agricultural Products, AB-1998-8, WTO Doc. WT/DS76/AB/R (1999) (Report of the Appellate
Body), European Communities-Measures Affecting Asbestos and Asbestos-Containing Products, AB2000-11, WTO Doc. WT/DS135/AB/R (2001) (Report of the Appellate Body), United States-Import
Prohibition of Certain Shrimp Products, Recourse to Article 21.5 by Malaysia,AB-2001-4, WTO Doc.
WT/DS58/AB/RW (2001) (Report of the Appellate Body).
１２

determined a number of environmental measures were in violation of
WTO rules. 24 Such rulings brought criticism from environmental
groups. 25 From the environmentalist's point of view, the WTO is a trade
organization, not an environmental organization although WTO makes
substantial efforts for sustainable development. 26
In the meanwhile, an increasing number of FTA began to cover
the environment. Each country has various reasons to specify
environment-related provisions and environmental chapters in FTAs. 27
Some countries claim that it is necessary to include an environmental
chapter and relevant provisions in order to ensure fair competition or a
level playing field 28. When a Party has weaker environmental standards
than the other Party, businesses in that country might have competitive
advantages over the businesses in the other country. 29 There is also
some concerns that unless strong environmental commitments in FTAs

24

For the discussion of GATT/WTO cases related to the environment, See Edith Brown Weiss and
John H. Jackson(eds.), Reconciling Environment and Trade (2001).
25
Ved P. Nanda and George (Rock) Pring, International Environmental Law and Policy for the 21st
Century (2013).
26
For the discussion of international environmental institution and regimes, Regina S. Axelrod, David
Leonard Downie, and Norman J. Vig, The Global Environment: Institutions, Law, and Policy (2005).
See also, Bharat H. Desai, International Environmental Governance: Towards UNEPO (2014).
27
For various reasons for the inclusion of environmental commitments in FTA, See OECD,
Environment and Regional Trade Agreements 39-53 (2007).
28
Ibid.
29
With regard to the relationship between environmental regulations and competitiveness, see Richard
L.Revesz, Philippe Sands, and Richard B. Stewart (eds.), Environmental law, the Economy, and
Sustainable Development: The United States, the European Union and the International Community
37-79 (2000); Richard B. Stewart, Environmental Regulation and International Competitiveness, 102
Yale Law Journal 2039 (1993).
Daniel Magraw (eds), NAFTA and the Environment: Substance and Process 3-6 (ABA, 1994). During
the NAFTA negotiation, various environmental concerns were raised; (i) Trade disciplines might pose
some risk in implementing US environmental laws and regulations, (ii) Harmonizing different
environmental standards among the member states might be difficult job and the standards might be set
in a lower level, (iii) States might compete to lower environmental standards in attracting businesses
(Pollution Heaven), (iv) economic growth might incur damage to the environment, (v) other concerns
such as biased dispute settlement (in favor of trade over environment) and lack of transparency in trade
negotiation process.
１３

are specified, the Parties may be tempted to lower environmental
standards to attract businesses. 30
Another reason for inclusion of an environment chapter and
relevant provisions in FTA is to promote sustainable development
itself. 31 Some countries set sustainable development as a national
policy agenda. In line with that, those countries include sustainable
development as a negotiating objective in trade policy. 32
In addition, an environmental chapter may be negotiated in
order to push an international environmental agenda such as accession
to

certain

Multilateral

Environmental

Agreements

(MEAs)

or

enforcement of commitments of MEAs. 33 Some countries may want to
export their own norms by including certain rules and principles on the
environment in FTA context. 34
There are several benefits in cases in which environmental
issues are included within FTA.

Firstly, FTA may provide a negotiating

forum to discuss trade and the environment in addition to the
multilateral level negotiation. Trade and the environment has been

30

See Ayres, R. Limits to the growth paradigm. Ecol. Econ. 19, 117-134 (1996). See also, Daly, H., The
perils of free trade, Sci Am. 269, 24-29 (1993). However, some researches show that such reduced
environmental burden or costs can't be a sufficient incentive for business mobility. See Batabyal, A.,
Development, trade and the environment: which way now? Ecol. Econ. 13, 83-88 (1996). ; Levinson, A.,
Environmental regulations and industry location: international and domestic evidence in Fair Trade and
Harmonization: Prerequisites for Free Trade (Bhagwati, J. & Hudec, R (eds.) MIT Press, 1996). ;
Eskeland, G. & Harrison, A. Moving to Greener Pastures? Multinationals and the Pollution Heaven
Hypothesis (Work Bank working paper, 1997): Tobey, J.A. The Effect of Domestic Environmental
Policies on Patterns of World Trade: an Empirical Test, Kyklos 43(2), 191-209 (1990).
31
OECD, supra note 27.
32
The EU is one of the most notable examples of this category. New Zealand also pursues such policy.
Ibid. at 41.
33
Ibid. at 42.
34
For the discussion of norm export, See Jessica C. Lawrence, Between Rights and Market:
Governmentality in EU External Trade and Environment Policy (Vrije University, 2015).
１４

discussed at WTO level but no meaningful progress has been made so
far. Although trade and the environment is one of DDA agendas 35, it is
hard to expect that DDA negotiation could be completed any sooner.
Many environmental issues may be alternatively discussed and
addressed in FTA negotiations.
Secondly, bilateral negotiation may deal with more specific areas
such as climate change or biodiversity. Multilateral negotiation is more
likely to fail to reach an agreement on certain issues due to the diverse
interests of various members. However, bilateral negotiation may focus
on mutually interested issues and come to an agreement easily.
Bilateral setting may also lead to the establishment of a more
meaningful and direct cooperative framework to meet the needs of a
developing country Party such as capacity building.
Thirdly, FTA dispute settlement mechanisms may enhance
effectiveness in terms of composition of arbitral panel and enforcement
of the ruling. Many commentators point out that the WTO dispute
settlement

mechanism

has

defects

to

be

fixed

in

handling

environmental cases. 36 For example, when dealing with environmental
cases, panelist with environmental expertise should be appointed but
current WTO systems cannot guarantee it. 37
Fourthly, all the fruitful outcomes achieved at the FTA level may

35

See Doha Ministerial Declaration para. 31-33, WTO document WT/MIN(01)/DEC/1, 14 November
2001.
36
For the discussion of reform of the WTO dispute settlement systems, See James Watson, The WTO
and the Environment: Development of Competence beyond Trade 223-228 (2012).
37
Ibid.
１５

be shared with at the plurilateral level and eventually multilateral level
negotiations. FTA may develop a better framework to deal with issues
not covered by WTO. Such development and experience may lay a
foundation for making better WTO rules. By doing so, FTA could be a
stepping stone not a stumbling block. 38
In the same vein, Korea's case could be a good example. Korea
has accomplished tremendous progress in terms of FTA policy and the
way to deal with environmental issues in the FTA context. Korea's trade
policy has shown dramatic change since early 2000. Most notable
change is active pursuit of FTA. A FTA is supposed to be "WTO plus",
meaning FTA, based on WTO rules and disciplines, resulting in higher
liberalization and wider trade facilitation than the framework of the
WTO. 39 Accordingly, new subjects such as labor and the environment
are being covered by FTA.
Korea's early FTAs have only a handful of provisions concerning
environmental

issues.

But

KORUS

FTA

began

to

encompass

environmental issues in a comprehensive manner. As Korea is one of
the few countries transforming itself from a devastating poor country to
a well advanced economy 40, Korea's experience may be a unique model

38
Whether FTA can be a stepping stone or a stumbling block to the WTO has been a frequent topic
among practitioners and scholars. For the discussion of relationship between FTA and the WTO, See
generally, Richard Baldwin & Patrick Low (eds.), Multilateralizing Regionalism: Challenges for the
Global Trading System (2009).
39
Ross Buckley, Vai lo Lo and Laurence Boulle (eds.), Challenges to Multilateral Trade: The Impact
of Bilateral, Preferential and Regional Agreements (2008).
40
Korea is one of the OECD countries. According to the IMF 2015 Data, Korea is the 11th largest
economy in the world. IMF Data is available at
http://www.principalglobalindicators.org/Pages/Default.aspx (last visited on July 29th, 2015).
Korea became 29th OECD Member on December 12, 1995. With regard to the membership of OECD,
See http://www.oecd.org/about/membersandpartners/ (last visited on July 29th, 2015).

１６

to bridge the gap between the developing countries and the developed
countries. The following section will address Korea's FTA policy and
environmental issues in FTA.

II. Dramatic change of Korea's position toward FTA
1. Moving from Multilateralism to Regionalism
As of 2015, Korea concluded eleven FTAs which covered more
than 40 countries. 41 More than 36 percent of import and export out of
the total trade volumes of Korea are made through FTA networks and
this number is constantly increasing. 42 Enlarging FTA network is a very
reasonable strategy for Korea which generates about 90 percent of its
GDP from the international trade. 43
Hearing Korea's success story with FTA, it is hard to imagine
that Korea used to lag behind other countries in signing FTA a decade
ago. Until the year of 2003, Korea had never entered into FTA with a
single trade partner. Despite greater trade liberalization being an urgent
objective for Korea to achieve, Korea’s position was to support trade
liberalization through multilateral trade regimes rather than bilateral

41

For the current FTA network of Korea, See the following website:
http://fta.go.kr/main/situation/kfta/ov/ (last visited on July 30, 2015).
42
For the data about trade volumes with FTA partners, visit the following website:
http://www.customs.go.kr/kcshome/main/content/ContentView.do;jsessionid=RRbnVp2SgswGT2RW
w9nrD6WSvChSPbKpDgvQ1qTJ3zCBQLv9dpsy!939796077?contentId=CONTENT_ID_000002832
&layoutMenuNo=30721 (last visited on July 30, 2015).
43
For the data about Korea's GDP dependency on trade is available at:
http://kosis.kr/statHtml/statHtml.do?orgId=101&tblId=DT_2KAA806&vw_cd=MT_RTITLE&list_id=
ZTIT_H&seqNo=&lang_mode=ko&language=kor&obj_var_id=&itm_id=&conn_path=A4#
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trade regimes. Korea prefers the multilateral trade negotiations as
Korea can maximize bargaining power through cooperation with other
developing countries in the negotiation process. 44 In multilateral
negotiation settings, Korea may narrow the likelihood of the market
opening for domestically sensitive sectors like agriculture.
Korea’s preference of multilateral negotiations, however, brought
about a boomerang effect. While Korea was hesitating in opening FTA
negotiations, other competing countries had been quite busy in
negotiating FTAs since 1990s. 45 Consequently, Korean companies lost
competitiveness as their products were sold with higher prices under
the less-favorable market conditions in importing countries. One
episode clearly reflected such concern. In 2004, a container ship
carrying Korean tires, on the way to Mexico, returned to Korea due to
price competitiveness after conclusion of Mexico-Japan FTA. 46 The
Korean government learned that Korea may lose the trade race with
other countries unless it pushes hard on FTA policy.
President Roh Moo-Hyun, elected in 2002, set an ambitious goal
to make Korea an economically pivotal country in Asia and more

44

Regarding the impacts of Japan-Mexico FTA on Korea's economy, See the following news article:
http://www.edaily.co.kr/news/NewsRead.edy?SCD=JF11&newsid=02410806579952896&DCD=A006
01&OutLnkChk=Y
45
The number of RTAs has skyrocketed since early 1990s. As of April, 2015, the number of RTAs
notified to WTO secretariat is well above 600. For the explanation of rapid increase of RTAs, See
David A. Lynch, Trade and Globalization: An Introduction to Regional Trade Agreements (Rowman &
Littlefield Publisher Inc. 2010).
46
FTA 지연: 우리 상품 줄줄이 회항 [FTA Delay: Korean Products continuously returned], SBS
News, Feb. 12, 2004. (S. Kor.). available at
http://news.sbs.co.kr/news/endPage.do?news_id=N0311539639&plink=SEARCH&cooper=SBSNEW
SSEARCH
For the discussion of FTA of Asian countries, See generally, Vinod K. Aggarwal and Shujiro Urata
(eds.), Bilateral Trade Agreements in Asia-Pacific: Origins, evolution, and implications (2006).
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specifically “Business Hub in Northeast Asia”. 47 FTA were considered
to be vital, in order to facilitate trade flows through Korea and attract
foreign investments. To fulfill such a goal, Roh administration needed
to adopt a more comprehensive FTA strategy, hence the development of
the “FTA roadmap”. 48 Adoption of FTA roadmap may be interpreted as
Korea putting more weight on bilateral trade negotiations than
multilateral trade negotiation. After the adoption of FTA roadmap,
Korea actively pursued FTA negotiations with trade partners.

2. Korea's FTA Strategy - Engine for the progress
Korea's FTA strategy is composed of three elements: (1) Multitrack approach, (2) High level of liberalization, and (3) Comprehensive
coverage. Based on this strategy, the Korean government was able to
negotiate and conclude FTA with major trade partners by actively
pursuing FTA within a short period of time. As Korea's FTA covers
various subjects, an environment chapter can be incorporated into it.
On the other hand, Korea has divergent FTA texts.

(1) Multi-Track Approach

Korea was one of the few states among the WTO members, failing

47

Choson-Ilbo Feb 26, 2003, at A3, available at
http://srchdb1.chosun.com/pdf/i_service/pdf_ReadBody.jsp?Y=2003&M=02&D=26&ID=0302260303
48
Jun-ho Myoung et al., "The Decade-Long Journey of Korea's FTA", IIT Working Paper 14-01, 1-19
(Institute for International Trade, 2014).
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to have any single FTA by early 2000s. Korea's first FTA, Korea-Chile
FTA, entered into force in 2004. 49 Korea was far behind other states in
terms of concluding FTA and was therefore known as a late comer in
FTA arena. In order to catch up with other competitors, Korea adopted
a “Multi-Track Approach”. Korea initiated several FTA negotiations
simultaneously under the multi-track approach. For instance, Korea
entered into FTA negotiations with the European Free Trade Association
(hereinafter EFTA) and the Association of Southeast Asian Nations
(hereinafter ASEAN) at the same time. Korea started FTA negotiations
with EFTA 50 in January 2005 and signed on December 2005. It went
into force in September 2006. While continuing negotiation with EFTA,
Korea also started negotiation with ASEAN in February 2005 and signed
trade-in goods agreement in August 2006. Korea-ASEAN FTA (trade-in
goods agreement) entered into force since June 2007.

51

Korea

continued to carry on negotiations according to this Multi-Track
Approach.
Considering that FTA cover various issues including opening
domestically sensitive industries, the Korean government had to devote
much time and effort to manage these simultaneous negotiations. First
of all, the Korean government redesigned the organization dealing with

49

Korea began the negotiation with Chile on December 1999. Both countries signed on February
2003. Korea-Chile FTA has entered into force since April 2004.
50
EFTA is composed of four European countries such as Switzerland, Lichtenstein, Iceland and
Norway. As for EFTA, See the following website at http://www.efta.int/ (last visited on June 30, 2015).
For further discussion of EFTA's FTA, See EFTA Secretariat, EFTA Bulletin: EFTA Free Trade
Relations (2013).
51
ASEAN is composed of ten member countries which are Indonesia, Malaysia, the Philippines,
Singapore, Thailand, Brunei, Cambodia, Laos, Myanmar and Vietnam. See http://www.asean.org/ (last
visited on March 25, 2015).
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FTA. In January 2005, the Ministry of Foreign Affairs and Trade
(hereinafter MOFAT) launched a new bureau to deal with FTA. The FTA
bureau was composed of four divisions which were policy planning
division, negotiation coordinating division, negotiation on trade-in
goods division and negotiation on trade-in services division. Previously,
one or two divisions of MOFAT covered FTA negotiations and related
matters. Such an organizational rearrangement made it possible to
accelerate negotiations with other countries.
As a result of this multi-track approach, as of 2015, Korea has
concluded various FTA. The most recent FTA is the Korea-Peru FTA
which is the second FTA in Central and South America. The Multi-Track
approach obviously produced positive outcomes by enabling Korea to
catch up with competitors in FTA negotiation and to conclude many
trade agreements earlier than anticipated by the international
community.

< Table 1.

Korea's current FTA web >

FTA

Entered into Force

Geographical Location

Korea-Chile

Apr. 1 2004

South America

KoreaSingapore

Mar. 2 2006

Asia

Korea-EFTA

Sept. 1 2006

Europe

Korea-ASEAN

June 1 2007 /
May 1 2009 /
Sept. 1 2009

Asia

Korea-India

Jan. 1 2010

Asia
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Korea-EU

July 1 2011

Europe

Korea-Peru

Aug. 1 2011

South America

Korea-US

Mar. 15 2012

North America

Korea-Australia

Dec. 12, 2014

Oceania

Korea-Canada

Jan. 1, 2015

North America

**Due to the time limit, this dissertation only covers FTA in force
as of Nov.2014.

<Figure 1. Korea's current FTA web >

A side effect to this speed was that Korea was not be able to negotiate
with its own model texts: Korea had to accept existing texts of the
counterpart as a template and modify some of those texts in a process
of negotiation. As a result, each of Korea's FTA texts had different
wordings and formalities even if the main elements are sustained.
Accordingly, the way to deal with the environmental issues in Korea's
FTA varies depending upon the timing and the counterpart.
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(2) High Level of Liberalization

Korea’s FTA pursued high levels of liberalization in terms of
trade-in goods and services. As for goods, Korea takes a position in
principle to liberalize more than 90 percent of both tariff lines and trade
volume. For example, under KORUS FTA, both countries agreed to
eliminate tariff on nearly 95 percent of manufactured goods within five
years of the date of entry into force. 52 More specifically, Korea would
eliminate tariffs on 96.1 percent of industrial goods from the U.S. while
the U.S. would remove tariffs on 94.9 percent of imported industrial
goods from Korea within five years after entry into force of KORUS
FTA. 53
However,

for

domestically

sensitive

products

such

as

agricultural products, Korea takes a strategy to narrow the range of
trade liberalization by introducing certain safeguards such as seasonal
tariff, Tariff Rate Quota and special safeguard mechanism. 54 Certain
products such as rice are even excluded from the tariff concession list.55
As for services, Korea also pursues a high level of liberalization
and seeks WTO plus in terms of market access commitments. For
example, KORUS FTA adopts a negative list approach in trade-in

52

Brock R. Williams et al, KORUS FTA: Provision and Implementation, (Congressional Research
Service, Sep. 16, 2014). available at https://fas.org/sgp/crs/row/RL34330.pdf. 4
53
For the further detailed information is available at https://ustr.gov/trade-agreements/free-tradeagreements/korus-fta. (last visited on July 23, 2015).
54
Korean Government, KORUS FTA Main Contents, 16-25 (2012. 6). available at
http://fta.go.kr/webmodule/_PSD_FTA/us/data/13/k_us_12.pdf
55
Ibid. 23-27, 35.
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services, meaning that all service sectors are principally open unless
reservation is made in specific service sectors. 56
Through the high liberalization of goods and services, more
goods and services are likely to be traded between the two countries.
Also, there are more environmental goods and services moving across
the borders of the countries. KORUS FTA specifically provides
provisions regarding remanufacturing goods which could be a good
example of promotion of environmentally friend-goods trade. 57

(3) Comprehensive Coverage

As mentioned above, when Korea decided to make a trade policy
shift toward FTA, the Korean government pursued WTO plus, meaning
comprehensive coverage as well as a high level of liberalization. Korea’s
FTA cover not only trade-in goods and services but also investment,
intellectual property, government procurement, competition, labor, and
the environment and so on. Due to Korea's pursuit of this
comprehensive coverage strategy, new topics such as labor and
environment can be added to the traditional FTA agenda. An example
of the subjects covered by Korea's FTA is as follows.

56
57

Ibid.
With regard to remanufacturing goods, Chapter 5 will provide more detailed explanation.
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< Table 2.

Main Chapters of Korea's FTA >
KOREA-US FTA

 Preamble
 Initial Provisions and Definitions
 National Treatment and Market Access for Goods
 Agriculture
 Rules of Origin and Origin Procedures
 Customs Administration and Trade Facilitation
 Sanitary and Phytosanitary Measures
 Technical Barriers to Trade
 Trade Remedies
 Investment
 Cross-Border Trade in Services
 Financial Services
 Telecommunications
 Electric Commerce
 Competition-related Matters
 Government Procurement
 Intellectual Property Right
 Labor
 Environment
 Transparency
 Institutional Provisions and Dispute Settlement
 Exceptions
 Final Provisions

However,

comprehensive

coverage

requires

the

Korean

government to revise various domestic systems and rules. Therefore,
the comprehensive coverage approach brought strong opposition to FTA.
In order to overcome opposition to FTA, the Korean government needed
to set up a more transparent and democratic process for drawing
opinions and views from diverse interest groups. Detailed discussion
will be followed in chapter 6.
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3. Korea's approach to the sustainable development
in FTAs

In Korea's FTA, the way to deal with sustainable development or
the environment is not uniform. Each FTA has adopted a different
approach to deal with the issue. Such divergent approaches reflect the
fact that Korea's position toward the environment in FTA had not been
firmly established and floated around according to the circumstances
of the negotiation process. For Korea, sustainable development is
certainly a crucial issue in many respects but it was not an issue
addressed by FTA.
Korea’s position toward the environment can be roughly divided
into two stages, before and after KORUS FTA. In the first stage, the
environment is not completely ignored but certainly is not a main
subject of the negotiation. Therefore, sustainable development or the
importance of protection of the environment was simply provided in
Preamble. There is no particular chapter or section to cover sustainable
development issues in comprehensive manner.
For example, the Preamble of the Korea-Chile FTA articulates
that

“the

agreement

should

be

implemented

with

a

view

toward...promoting sustainable development in a manner consistent with
environmental protection and conservation.” However, Article 1.2 fails to
list up sustainable development or the environment as primary
objectives of Korea-Chile FTA. In addition, the Korea-Chile FTA does not
have any specific chapter to cover sustainable development or
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environmental issues.
The Korea-Singapore FTA which is Korea’s second FTA went even
backward on this issue. It does not mention any word on sustainable
development or the environment in the Preamble. It does not have any
chapter to touch upon sustainable development or the environment,
either. The pattern of the environment seemingly not being welcomed
as one of the main subjects in the FTA is repeated in the following FTA
negotiations.
The Korea-EFTA FTA which is the first FTA with European states
specifies the importance of sustainable development in the Preamble of
the FTA. However, the article 1.1 of the Korea-EFTA FTA focuses on
economic aspects of the deal, failing to take sustainable development or
the environment into one of the objectives of the agreement.
The Korea-ASEAN FTA has a very unique approach to establish
a free trade area between Korea and ASEAN. The Parties agreed to
establish the Framework Agreement on Comprehensive Cooperation as
an umbrella agreement in the first place. Under the Framework
Agreement, sectoral agreements which are Agreement on Trade-in
Goods, Agreement on Trade in Services, and Agreement on Investment
were negotiated and established later. 58 The Korea-ASEAN Framework
Agreement only touches upon environmental issues in Cooperation. It
provides that the Parties should explore and undertake cooperation

58

Agreement on Dispute Settlement Mechanism was concluded at the same time when the Framework
Agreement was concluded by Korea and ASEAN.
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projects in the environmental industry. 59 The Annex on Economic
Cooperation further elaborated on the cooperation projects in
environmental industries focusing on capacity building.
The

Korea-India

Comprehensive

Economic

Partnership

Agreement (CEPA) 60 followed the Korea-Chile FTA model in the way
that sustainable development was mentioned in the Preamble but it was
not specified in the article providing the objectives of the Korea-India
CEPA. 61 It has no specific chapter for sustainable development or the
environment, either. In sum, before KORUS FTA, the environment or
sustainable development was just a symbolic goal included in the
Preambular section.
The KORUS FTA and the following FTA fall within the second
stage in terms of incorporating the environment in Korea’s FTA. KORUS
FTA, Korea-EU FTA, and Korea-Peru FTA provide individual chapters
for sustainable development.
As mentioned above, sustainable development has been gaining
more traction as an important policy agenda in Korea and "Green
Growth Strategy" 62 was one of the most important agenda items during
Lee Myung-Bak administration. 63 Thus, it seems that the KORUS FTA

59

See Framework Agreement on Comprehensive Cooperation Article 3.1.
Regardless of its name, the CEPA is also regarded as FTA.
61
In Preamble, both Parties recognize that "economic and trade liberalization should allow for the
optimal use of natural resources in accordance with the objectives of sustainable development, seeking
both to protect and preserve the environment."
60

62

When Mr. Lee Myung-Bak was elected as President of Korea and new administration was launched
in 2007, "low carbon-green growth" became one of the most important agenda that the government was
strongly pursuing. For the details of green growth strategy, see the following web site at
http://www.greengrowth.go.kr/?page_id=2442 (visited on July 30th, 2015).
63
Korean Government strongly pushed "Green Growth Strategy" as a new model for economic growth
domestically and internationally. As a part of the efforts, Korean Government initiated the
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and the following FTA, by containing environmental chapters, may
properly reflect such concern. However, it could hardly be denied that
inclusion of Environment Chapters in Korea's FTA was mainly due to
external factors. Without the KORUS FTA, it is somewhat dubious
whether Korea would consider handling the environment as a separate
subject in FTA negotiations. In the next section, I will review each of the
FTA approach to sustainable development. Table 3 summaries how
Korea has addressed the environmental issues in each FTA.

<Table 3. The way to address the environmental issues in Korea's FTA>
FTA

Preamble

Objectives

Environment
Chapter

Korea-Chile

O

X

X

Korea-Singapore

X

X

X

Korea-EFTA

O

X

X

Korea-ASEAN

X

X

X

Korea-India

O

X

X

Korea-EU

O

O

O

Korea-Peru

O

N/A

O

Korea-US

O

N/A

O

establishment of international organization to support and promote sustainable economic growth in
developing countries and emerging economies. The Global Green Growth Institute (GGGI) was
established in 2012, at the Rio+20 United Nations Conference on Sustainable Development. For the
information on the GGGI, visit at http://gggi.org/ (last visited on June 27, 2015).
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III. Three different model texts for Korea's FTA64
The way the environment is dealt with by three Korean FTA,
which are KORUS FTA, Korea-EU FTA, Korea-Peru FTA, differs. Such
difference

is

due

to

philosophical

differences

concerning

the

relationship between trade and social values including environmental
protection and how to resolve or harmonize the different capabilities of
each country to respond to environmental problems. Different
perspectives result in different levels of obligations and different
mechanisms in implementation and dispute settlement. Before entering
in an in-depth analysis and comparison of each element of the
Environmental Chapters, it is necessary to see features of KORUS FTA,
Korea-EU FTA, and Korea-Peru FTA.

1. Summary and Significance of the Environment Chapter in
the KORUS FTA
The most important aspect of the Environment Chapter under
the KORUS FTA is that it is the first separate Chapter on the
environment among the existing FTAs of Korea. Being first makes it
important regardless of the contents of the Chapter. Although the
environment was becoming an important social issue before the KORUS

64

The analysis and comparison between KORUS FTA, Korea-EU FTA, and Korea-Peru FTA (in this
section and chapter 3-5) are based upon the author's previous works: Jun-Ha Kang, Environment Chapter
in KORUS FTA, Hongik Law Review Vol.11, No.1 (2010); Jun-Ha Kang, Trade and Sustainable
Development Chapter in Korea-EU FTA, Korea International Law Review, Vol.31 (2010); Jun-Ha Kang,
Environment Chapter in Korea-Peru FTA, Hongik Law Review Vol.13, No.4 (2012).
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FTA was concluded, there was no integrated approach to the
environmental problems associated with trade. The separate Chapter
on the environment included in the KORUS FTA, therefore, provided an
opportunity for policy makers and trade experts to recognize the
environment as an important factor for trade policies. Consequently,
the current situation where trade and environmental policies are made
and implemented separately is likely to change. Future trade policies
will likely be developed and implemented with the environment taken
into consideration.
The Environment Chapter under the KORUS FTA obliges the
Parties to maintain a high level of environmental protection, and to
apply and enforce its environmental laws in a strict manner. On the
procedural side, the same Chapter provides for appropriate sanctions
and remedies, fair, equitable and transparent procedures, and
availability to any interested persons. In particular, it ensures public
participation in various ways so that the private sector can play a
greater role, and environmental policies can be made and enforced with
enhanced

legitimacy.

Furthermore,

the

Environment

Chapter

encourages environmental policies based on the market principle,
thereby promoting indirect compulsion through economic incentives,
rather than direct regulation, in order to make environmental policies
more efficient. From the institutional aspect, the Chapter creates
conditions to continuously improve the environment by building
cooperative mechanisms between Korea and the U.S., which includes
３１

establishing

an

Environmental

Affairs

Council

to

review

the

implementation of the Environment Chapter, and concluding a KoreaU.S. Environmental Cooperation Agreement, which would serve as a
framework

for

various

cooperative

programs

between

the

two

countries. 65
The Chapters on Trade in Goods and Trade in Services require
the Parties to open their market to vitalize trade and increase
investment, and the Environment Chapter provides for a high level of
environmental protection. This shows that the KORUS FTA aims at
balancing the two objectives of trade liberalization and environmental
protection.
As the following table shows, the Environment Chapter is
composed of 11 Articles, an Annex, and confirmation letters, the details
of which will be discussed further.

< Table 4. KORUS FTA Environment Chapter >
Chapter 20. Environment
Article 20.1

Levels of Protection

Article 20.2

Environmental Agreements

Article 20.3

Application and Enforcement of Environmental
Laws

Article 20.4

Procedural Matters

65

Under NAFTA, the Commission for Environmental Cooperation (CEC) was established. CEC has
three components in terms of institutional structure: Council, Secretariat and Joint Public Advisory
Committee. See Daniel Magraw (eds), NAFTA and the Environment: Substance and Process 15-16
(ABA, 1994).
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Article 20.5

Mechanisms to Enhance Environmental
Performance

Article 20.6

Institutional Arrangements

Article 20.7

Opportunities for Public Participation

Article 20.8

Environmental Cooperation

Article 20.9

Environmental Consultations and Panel
Procedure

Article 20.10

Relation to Multilateral Environmental Agreements

Article 20.11 Definitions
Annex 20-A

Covered Agreements

2. Summary and Characteristics of Trade and Sustainable
Development Chapter in Korea-EU FTA
The Korea-EU FTA is unique in some points, which can be
roughly categorized into a comprehensive approach, declaratory and
future-oriented provisions, participation of civil society and dialogue
channels, and contribution of trade to sustainable development. In the
following, it is analyzed and discussed how Korea-EU FTA governs
environmental issues.

(1) A Comprehensive Approach

One of the unique points of the Korea-EU FTA is the fact that
labor and the environment is covered not in different chapters but in
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one chapter on trade and sustainable development. This is in contrast
to the KORUS FTA, which deals with labour and the environment in
separate chapters. 66 This approach demonstrates the views of Korea
and the EU that labor and the environment are concepts subordinate
to the ultimate goal of sustainable development, and that those
mutually dependent two factors supplement and enhance each other.
Such a comprehensive approach, as being implemented, may turn out
to be different from the KORUS FTA. For example, when a dispute
occurs on an issue which is related both to labor and the environment,
it should, under the KORUS FTA, undergo labor consultations and the
Labor Affairs Council as well as environmental consultations and the
Environmental Affairs Council for the respective review. However, under
the Korea-EU FTA, it will be discussed at a single consultative body, the
Committee on Trade and Sustainable Development, whether it be
related to labor or the environment. In addition, a comprehensive form
of cooperation which covers not only the environment but also
employment and social protection, etc. would be possible. In this way,
environmental and labor issues could be dealt with in a broader
framework of sustainable development.

(2) Declaratory and Future-Oriented Provisions

An analysis of the Trade and Sustainable Development Chapter

66

See Korea-EU FTA Article 13.1 (2).
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in the Korea-EU FTA shows that, most of the provisions, with some
exceptions, require the Parties 67 to make efforts to strengthen their
bilateral cooperation and to fulfill their obligations without further
specifying detailed responsibilities. Among those that contain detailed
obligations is Article 13.7, which provides for an effective enforcement
of Environmental Law. Other provisions in general reaffirm the existing
obligations of the Parties or require them to strive to achieve the goal of
sustainable development. They also emphasize the importance of
bilateral cooperation for sustainable development, providing for
different forms of obligations to cooperate.
This approach is seemingly related to the purpose of the said
Chapter, which clearly states that the Parties are required to enhance
their bilateral trade and cooperation so as to promote sustainable
development, instead of reconciling their respective environmental
standards by forcing their own ones to each other. 68 This futureoriented approach aims at achieving a common goal of sustainable
development

by

compensating

any

defects

through

bilateral

cooperation while recognizing the discrepancies in their situations and
capabilities, rather than forcing certain standards or obligations to each
other.

67

Usually, the term “Party” in trade agreements means Party States (dang-sa-guk). However, as the
EU is not a state but a regional community composed of 27 member states, the term “Party” will be
translated into “dang-sa-ja” rather than “dang-sa-guk” in Korean in this paper to be consistent with the
Korean version of the Korea-EU FTA. It should also be taken into account that Article 2.1 of the said
FTA provides that “The Parties mean, on the one hand, the European Community or its Member States
or the European Community and its Member States within their respective areas of competence as
derived from the Treaty establishing the European Community, and on the other hand, Korea.”
68
Korea-EU FTA Article 13.1 (3).
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(3) Encouraging Participation of Civil Society and Establishing Dialogue
Channels

The Korea-EU FTA also encourages and promotes public
participation to enhance transparency and legitimacy and to execute
environmental policies in an effective manner. For example, Parties are
required to establish domestic advisory groups where representatives of
civil society take part to render their views and play important roles in
establishing and enforcing relevant environmental policies. These
advisory groups are operated by each Party. Besides, the Korea-EU FTA
provides for the establishment of bilateral dialogue mechanisms for civil
society, creating a forum for dialogue where different communities on
each side can discuss trade and sustainable development.
Unlike other FTAs that provide only for intergovernmental
dialogue or consultations, the Korea-EU FTA encourages involvement
from civil society, building a partnership between the government and
private sectors. For a productive discussion through these dialogue
mechanisms, the Parties should provide civil society with information
on implementing the Trade and Sustainable Development Chapter as
well as opportunities to exchange opinions.

(4) Contributions of Trade to Sustainable Development
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In the relationship between trade and the environment, trade,
just like a double-edged sword, has two different aspects in that it
contributes to or sometimes impedes environmental protection. There
is needed to maximize the positive function while minimizing any
adverse effects in order to achieve the goal of sustainable development.
The Korea-EU FTA recognizes that trade helps sustainable development
and calls upon the Parties to execute related policies. In particular, the
Parties are required to make efforts to promote trade in environmental
technologies, renewable energy, goods and services with high energy
efficiency, and environmentally friendly products, and to encourage
related investment at the same time. 69 They also need to try to tackle
related non-tariff barriers, if any. 70
The Korea-EU FTA highlights positive aspects of trade and, at
the same time, contains provisions to address its negative effects. These
provisions require the Parties not to fail to put environmental laws into
action thereby affecting trade or investment, or not to sacrifice
environmental protection with a view to promote trade or investment.71
Besides, it is required under the Korea-EU FTA to review and
assess the impact of the implementation of the Korea-EU FTA on
sustainable development through the Parties’ internal processes and
institutions established under the Korea-EU FTA. 72 Recognizing parts

69

Korea-EU FTA Article 13.6 (2).
Ibid.
71
For instance, Korea-EU FTA Article 13.7.
72
This is called “trade-related sustainability impact assessment” as mentioned in Korea-EU FTA
Article 13.10. Ex-post monitoring mechanism has been evolved in recent EU FTA.
70
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to be improved and supplemented through the aforementioned review
and assessment, and taking complementary measures would lead to
making the Korea-EU FTA affect sustainable development in a positive
manner.

<Table 5. Korea-EU FTA Trade and Sustainable Development Chapter>
Chapter 13 Trade and Sustainable Development
Article 13.1 Context and Objectives
Article 13.2 Scope
Article 13.3 Right to Regulate and Levels of Protection
Article 13.4 Multilateral Labour Standards and Agreements
Article 13.5 Multilateral Environmental Agreements
Article 13.6 Trade Favouring Sustainable Development
Article 13.7 Upholding Levels of Protection in the Application
and Enforcement Laws, Regulations or Standards
Article 13.8 Scientific Information
Article 13.9

Transparency

Article 13.10 Review of Sustainability Impacts
Article 13.11 Cooperation
Article 13.12 Institutional Mechanism
Article 13.13 Civil Society Dialogue Mechanism
Article 13.14 Government Consultations
Article 13.15 Panel of Experts
Article 13.16 Dispute Settlement
Annex 13 Cooperation and Sustainable Development
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3. Characteristics of the Environment Chapter of the KoreaPeru FTA
The Korea-Peru FTA consists of 25 Chapters and three Annexes.
Chapter 19 is the Environment Chapter, which contains 14 articles and
one Annex. The characteristics of the Chapter are discussed below.
First, the contents of the Environment Chapter of the Korea-Peru
FTA are very similar to those of the KORUS FTA, and the Korea-Peru
FTA can be understood to be in the same category with the NATFA. The
EU and U.S. usually include environmental issues in their FTAs as an
important subject, but there is a slight difference in their approaches.
The U.S. regards the NAFTA as its main standards for trade
negotiations, and the NAFTA type FTA cover the environment and labor
in different Chapters. On the other hand, the EU type FTA cover issues
related to social values, such as the environment and labor, within a
single Chapter under the title of “Trade and Sustainable Development.”
In this sense, the Korea-Peru FTA which has two different Chapters for
the environment and labor is one of the NAFTA type FTA. Besides, the
Korea-Peru FTA, like the KORUS FTA, provides for the establishment of
levels of environmental protection, application and enforcement of
environmental laws, prohibition of mitigating the protection levels
under environmental laws with a view to promoting trade and
investment, institutional mechanisms, and environmental cooperation.
On the other hand, compared to the same Chapter of the KORUS FTA,
the Environment Chapter of the Korea-Peru FTA does not contain
３９

provisions on public participation, procedural guarantees, mechanisms
for better performance, and strict dispute settlement procedures.
Instead, it contains new provisions on climate change, biological
diversity, trade favoring environment, environment and enterprise, and
technology favoring environment, and so forth. In general, the
Environment Chapter of the Korea-Peru FTA is much less restrictive
compared to the same Chapter of the KORUS FTA. 73
Second,

the

Korus-Peru

FTA

emphasizes

sustainable

development 74 and the Environment Chapter provides for detailed
ways to put it into practice. The Korea-Peru FTA has set sustainable
development as one of its main objectives and mentions about it in
several parts including the Preamble and the Environment Chapter.75
As an FTA is basically an agreement on free trade, sustainable
development under an FTA can be said to be the virtuous circle between
trade and the environment. In other words, Parties should make efforts
to establish a mutually beneficial relationship between trade and the
environment. The Korea-Peru FTA provides for details about the mutual
supportiveness between trade and the environment, including the
promotion of trade in environmentally friendly products and services,

73

The Environment Chapter in the KORUS FTA has 11 articles and one Annex, and confirmation
letters. It has fewer articles compared to that in the Korea-Peru FTA, but each article has many
paragraphs and provides for very specific details.
74
According to the Brundtland report published in 1987, “sustainable development is development that
meets the needs of the present without compromising the ability of future generations to meet their own
needs.” World Commission on Environment and Development, Our Common Future (1987).
For the appearance and application of the concept of sustainable development in international
environmental law, See Sumudu A. Atapattu, Emerging Principles of International Environmental Law
77-201 (Transnational Publishers, 2006).
75
See Preamble and Article 19.1 (1).
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and dissemination of environmentally friendly technology. The next
Chapter will discuss this in further details.
On the other hand, one of the important concepts in sustainable
development is that environmental issues should be considered in the
development process, and environmental impact assessments (EIA) are
one way of giving effect to it. 76 In this context, under the Korea-Peru
FTA, the two countries are required to examine and assess the impact
the FTA will have on the environment. 77 The EIA is expected to help
minimize the FTA’s negative aspects, make up for any weak parts, and
further develop the positive aspects. However, it leaves something to be
desired that those provisions on review of environmental impact are set
out as endeavour clauses, not mandatory ones.
Third, the Korea-Peru FTA puts an emphasis on biological
diversity and climate change. The FTA is unique in that it contains
general

and

principle-based

provisions

regarding

multilateral

environmental agreements, while it has separate provisions on
biological diversity and climate change. The Environment Chapter in
the KORUS FTA covers multilateral environmental agreements, but not
biological diversity and climate change. It could be understood that the
Korea-Peru FTA includes provisions on biological diversity and climate
change, reflecting the two countries’ interest in those issues. Korea is a
party to both the Convention on Biological Diversity

76

78

and the

This is also called “principle of integration.”
Korea-Peru FTA, Article 19.13. Under the Korea-EU FTA, Article 13.10, a similar obligation is
provided for, named “trade-related substantiality impact assessment.”
78
The Convention on Biological Diversity was adopted at the UN Conference on Environment and
77
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Framework Convention on Climate Change 79, and has adopted Green
Growth as its new development strategy. Peru which has diverse living
resources has shown keen interest in the Convention on Biological
Diversity, and it is also very interested in the Framework Convention
on Climate Change as it is one of those countries being directly affected
by global warming. A photo of melting glaciers of the Andes Mountains
has come as a big shock to the world, and Peru is regarded as one of
the most vulnerable countries to climate change. The Korea-Peru FTA
is an outcome of accommodating the two countries’ such interests.
The last point is the inapplicability of dispute settlement
procedures. The Korea-Peru FTA specifies that dispute settlement
procedures under Chapter 23 are not applicable to issues arising under
the Environment Chapter. Under the KORUS FTA, issues arising under
the Environment Chapter may be dealt with at environmental
consultations and discussions of the Environmental Affairs Council
before being resolved through general dispute settlement procedures
under Chapter 22. On the contrary, Korea and Peru may not resort to
general dispute settlement procedures under the Korea-Peru FTA,
which results in reducing the possibility of compelling the enforcement
of many provisions in the Environment Chapter.

Development held in Rio de Janeiro, Brazil in 1992. It covers issues such as conservation and
sustainable use of biological diversity, and sharing in a fair and equitable way benefits arising from the
utilization of genetic resources. For the details of the Convention, visit: http://www.cbd.int/ (visited on
November 30, 2012).
79
The Framework Convention on Climate Change was also adopted at the UN Conference on
Environment and Development in 1992 with a view to respond to global warming and subsequent
climate change.
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The Korea-Peru FTA is structured as below and each article will
be discussed in further details in the next chapter.

< Table 6. Korea-Peru FTA Environment Chapter >
Chapter 19. Environment
Article. 19.1

General Provisions

Article. 19.2

Level of Protection

Article. 19.3

Multilateral Environmental Agreements

Article. 19.4

Trade Favoring Environment

Article. 19.5

Application and Enforcement of Environmental
Law

Article. 19.6

Biological Diversity

Article. 19.7

Environment and Enterprise

Article. 19.8

Climate Change

Article. 19.9

Technology Favoring Environment

Article. 19.10 Institutional Mechanism
Article. 19.11 Environmental Cooperation
Article. 19.12 Environmental Consultation
Article. 19.13 Review of Environment Impacts
Article. 19.14 Dispute Settlement
Annex 19A

Cooperation

VI. Conclusion
This Chapter has reviewed the relationship between trade and
the environment, and Korea's FTA policy, especially policy change
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toward the environment. This Chapter has also taken a closer look at
Korea's current FTA dealing with sustainable development issues. By
doing so, some implication can be drawn as follows.
First, Korea's FTA has developed into environment-friendly FTA.
Korea's current FTAs, KORUS FTA and Korea-EU FTA in particular,
deal with environmental issues in more comprehensive manner by
having an individual chapter devoting it to various environmental
issues. Before KORUS FTA, Korea's FTA had environment-related
provisions in various chapters in an unorganized way. However, current
Korea's FTA have one particular chapter focusing on environmental
issues.
Second, the Korea-Peru FTA has a special meaning because for
Korea, it is the first FTA with a developing country to include an
Environment Chapter. As Korea may pursue more FTAs with developing
countries, it is a time to think about what elements should be
incorporated in the Environment Chapter and what kind of cooperation
framework should be appropriate with developing countries.
Third, it seems difficult for the government to interpret and
implement three different types of FTA in a uniform manner. Although
the KORUS FTA, Korea-EU FTA, Korea-Peru FTA mostly have identical
provisions on the same issues, those FTAs take different approaches
and formalities in some cases. It is also challenging issue for the
government to decide which FTA, among those three different types of
FTA, should be a template for the future FTA negotiations.
４４

Finally, considering all the points above, it is necessary to make
FTA model texts for Korea. With the model texts, the Korean government
may negotiate consistently with other countries and make more
systematic and uniform approach to environmental issues. Also,
organized planning, consulting and operating mechanisms before and
during the negotiation and afterwards should be established to take
environmental considerations into account in the entire process of
negotiation. Korea's current system, which will be reviewed in Chapter
six, shows some defects in this regard. It may be necessary for the
current system to be amended.
With the implications above in mind, I will review Korea's current
FTA texts and identify common elements and peculiar elements to each
FTA in the next chapter. By doing so, I will make suggestions for Korea's
FTA model text. In addition, I would like to make recommendations for
amending

current

Korea's

negotiation

process

environmentally friendly trade negotiation process.
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into

more

Chapter 3. Main Elements of the Environment
Chapter in Korea's FTA

I. Introduction

The aim of this Chapter is to identify and analyze main elements
contained in the Environment Chapter of Korea's three FTAs: KORUS
FTA, Korea-EU FTA and Korea-Peru FTA. By doing so, I would like to
extract elements for a Korean model text on the Environment Chapter.
Although those individual FTA show different contents and formalities
according to counterpart, common core elements which are similarly
specified in every FTAs can be found.
First, each Party's right to establish an appropriate level of
protection is recognized but at the same time, each Party bears a
burden to improve the level of protection continuously. Second, each
Party has an obligation to enforce environmental laws effectively and
not to lower environmental standards in order to attract investment or
trade. Third, each Party is committed to follow the obligation embedded
in multilateral environmental agreements although each FTA provides
different definitions regarding the scope of multilateral environmental
agreements. Fourth, each FTA provides the framework to conduct
cooperative activities between the Parties. Cooperative activities cover a
wide range of activities from exchange of views on environmental issues
to cooperation at international fora. Such common core elements can
４６

be used as major ingredients in formulating Korea's Model Texts for FTA.
Each FTA also has some peculiar provisions handling specific
issues or reflecting different point of views on the issues. Peculiar
elements of each FTA will be a good reference to accommodate concerns
in certain contexts and situations.

II. Common Elements of the Environment Chapter
1. Level of Protection
(1) Korea-US FTA

The Environment Chapter of the KORUS FTA recognizes each
Party’s discretion regarding environmental policies on one hand, but
requires Korea and the U.S. to provide for and encourage high levels
of environmental protection on the other. 80
In detail, KORUS FTA provides that "each Party has a right to
establish its own levels of environmental protection and environmental
development priorities, and to adopt or modify its environmental laws
and policies accordingly." 81 Article 20.1 provides for the development
of environmental laws of which the enforcement is provided in Article
20.3.
As mentioned above, Korea and the U.S. in principle retain the

80
81

KORUS FTA Article 20.1
Ibid.
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right to set levels of environmental protection and environmental
development priorities, while they are required to make sure that
environmental laws and policies should encourage high levels of
environmental protection, and also to continue to improve their
respective levels of environmental protection through environmental
laws and policies. 82 This suggests that, under this provision, once a
level of environmental protection is set, the level should not be
subsequently lowered.
However,

Article

20.1

does

not

specify

what

level

of

environmental protection is high enough. Due to a lack of standards
against which a high level is measured, it is not clear what to compare,
whether it is between the two Parties, to an international organization
or third country, or to a Party’s own past levels. Given that Article 20.1
provides that each Party has a right to establish its own levels of
environmental protection, and is required to strive to continue to
improve those levels, it can be translated that each Party is required
to establish its levels of environmental protection as high as possible,
considering its situation and capabilities, etc., and to make efforts to
continuously improve such levels compared to those of other countries
or international standards. In addition, Article 20.2 provides that each
Party is obliged to adopt laws and regulations to satisfy its obligations
under the certain group of multilateral environmental agreements
which are called "the covered agreements". This implies that each

82

Ibid.
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Party’s levels of environmental protection should be at least higher
than those provided for in the covered agreements in Annex 20-A.
However, as it is provided that each Party “shall strive to” (emphasis
added) improve its levels of environmental protection, which is a low
level of obligation, it remains to be seen whether such an obligation
would be effective.

(2) Korea-EU FTA

The Korea-EU FTA allows the Parties to set their own levels of
environmental protection, while providing for the Parties’ commitment
to continue to raise those levels 83.
First, the Parties have the right to establish their own levels of
environmental protection. What is at issue at international conferences
on the environment is the fact that, despite the consensus on the need
for environmental protection, it is difficult to impose certain standards
or specific obligations on each Party. This is because of the differences
in capabilities of the Parties to fulfill their obligations to protect the
environment. It would be hard to obtain consent of the Parties if certain
standards or obligations are forced, while such discrepancies are
ignored. The same applies to bilateral negotiations. The Korea-EU FTA
recognizes the differences in the Parties’ capabilities, and allows them
to set their own levels of environmental protection taking into account

83

Korea-EU FTA Article 13.3.
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their economic, political, and social situations and capabilities instead
of forcing one’s environmental standards to other Parties 84.
Notwithstanding the Parties’ right to set their own levels of
environmental protection, they are required to make efforts to make
their own levels be consistent with international agreements, and to
continue to improve their environmental laws and policies. The said
FTA does not specify any agreement in this regard, but it mentions in
Article 13.5 multilateral environmental agreements to which Korea and
the EU are both parties and in particular the United Nations Framework
Convention on Climate Change (UNFCC). This will be further discussed
below. As it is the Parties’ obligations to make efforts continuously in
order to improve their environmental laws and policies, lowering the
existing levels of environmental protection is in violation of these
requirements. The provisions on the aforementioned obligations are
written as “…shall seek to, shall strive to…” which implies that they are
rather lenient.

(3) Korea-Peru FTA

The Environment Chapter in the Korea-Peru FTA acknowledges
the importance of sustainable development, but at the same time it
recognizes each Party’s discretion regarding setting the levels of

84

See Korea-EU FTA Article 13.1 which provides that “the objective of the said FTA is not to
harmonize the labor or environment standards of the Parties, but to strengthen their trade relations and
cooperation in ways that promote sustainable development.”
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environmental protection and adopting laws and policies necessary to
meet them. Article 19.2 of the Korea-Peru FTA states that “recognizing
the right of each Party to establish its own levels of environmental
protection and its own environmental development priorities, and to
adopt or modify accordingly its environmental law and policies.” However,
the Parties need to make efforts to set the highest levels of
environmental protection as possible, and to continue to improve
them. 85 This seems to be in line with the provisions in the Environment
Chapter in the KORUS FTA. In fact, Article 19.2 of the Korea-Peru FTA
provides for the same obligations as Article 20.1 of the KORUS FTA. 86
As there are differences in each country’s capabilities, there
should be differences in levels of environmental protection and
priorities as well. Therefore, this article seems to reflect these realities.
However, if the establishment of such levels of environmental protection
is decided only at the discretion of each country, the significance of
including the Environment Chapter in the FTA will be diminished. This
is why the Parties are required to establish as the highest levels of
environmental protection as possible, and to make efforts to keep them
being improved, while the establishment of such levels is in principle at
the discretion of each Party. Due to the lack of any specification about
the definition and degree of a high level, there could be controversy over
defining what a high level is. The Parties need to set as high levels of

85
86

Korea-Peru FTA, Article 19.2(2).
Korea-EU FTA also provides for similar obligations. See Korea-EU FTA Article 13.1.
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protection as possible taking into account comprehensive consideration
of their capabilities, existing levels of environmental protection, and
international standards and so forth. Besides, the latter part of Article
19.2 emphasizes that once levels of environmental protection are
established, they should not be lowered but raised. However, the Parties
are required to just endeavor to fulfill these obligations. 87

2.

Fulfillment of Obligations
Environmental Agreement

under

a

Multilateral

(1) Korea-US FTA

Environmental

issues

usually

involve

the

countries

concerned, but in many cases they require efforts on a regional or global
level. Therefore, the KORUS FTA requires a strengthened cooperation
pursuant to multilateral environmental agreements that cover a
broader range of environmental issues that go beyond the boundary of
the two Parties. 88 In particular, the KORUS FTA provides for obligations
in compliance with seven multilateral environmental agreements 89; the
Convention on International Trade in Endangered Species of Wild Fauna
and Flora, the Montreal Protocol on Substances that Deplete the Ozone
Layer, the Protocol of 1978 Relating to the International Convention for

87

In the text of the Korea-Peru FTA, the expression “shall strive to” is used. Regarding the levels of
environmental protection, the same point can be made in the KORUS FTA.
88
KORUS FTA Article 20.8.
89
KORUS FTA Article 20.2.
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the Prevention of Pollution from Ships, the Convention on Wetlands of
International

Importance

Especially

as

Waterfowl

Habitat,

the

Convention on the Conservation of Antarctic Marine Living Resources, the
International Convention for the Regulation of Whaling, and the
Convention for the Establishment of an Inter-American Tropical Tuna
Commission. 90 These covered agreements include future protocols and
annexes, etc., and any other multilateral environmental agreement may
be included as agreed to by the Parties. 91
On the other hand, the Parties should make efforts to balance
their obligations under the covered agreements and the KORUS FTA.
However, measures, the primary purpose of which is not to impose a
disguised restriction on trade, may be taken to comply with the
obligations under the covered agreements. 92 In addition, in a broader
meaning, the Parties are required to find ways to achieve the goal of
mutual supportiveness of multilateral environmental agreements and
trade agreements. 93

(2) Korea-EU FTA
Korea and the EU, recognizing the importance of a multilateral
environmental agreement, pledged to consult and work with each other
regarding negotiations on trade-related environmental issues. 94 At the

90
91
92
93
94

Those multilateral environmental agreements are listed in Annex 20-A (1).
KORUS FTA Article 20.2 footnote and Annex 20-A (1).
KORUS FTA Article 20.10 (3).
KORUS FTA Article 20.10 (1).
Korea-EU FTA Article 13.5 (1).
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same

time,

they

reaffirmed

their

commitment

to

effectively

implementing multilateral environmental agreements to which both of
them are party. 95
While the KORUS FTA specifies seven environmental agreements
that the Parties are required to implement, the Korea-EU FTA does not
clearly set out the number or name of such agreements and only
provides for “multilateral environmental agreements to which they are
party.” (emphasis added) This suggests that the Korea-EU agreement
provides for a wider range of environmental agreements to be
implemented. 96 With particular regard to the internationally recognized
issue of global warming, Korea and the EU confirm their commitment
to achieving the objectives under the UNFCC and its Kyoto Protocol,
and agree to cooperate in making progress of the future climate change
framework. 97 However, this provision only reaffirms the obligations of
Korea and the EU under the UNFCC and its Kyoto Protocol without
imposing fresh obligations on them.

(3) Korea-Peru FTA

95

Korea-EU FTA Article 13.5 (2).
The KORUS FTA sets out seven multilateral environmental agreements to be implemented by the
Parties; (i) the Convention on International Trade in Endangered Species of Wild Fauna and Flora, (ii)
the Montreal Protocol on Substances that Deplete the Ozone Layer, (iii) the Protocol of 1978 Relating
to the International Convention for the Prevention of Pollution from Ships, (iv) the Convention on
Wetlands of International Importance Especially as Waterfowl Habitat, (v) the Convention on the
Conservation of Antarctic Marine Living Resources, (vi) the International Convention for the
Regulation of Whaling, and (vii) the Convention for the Establishment of an Inter-American Tropical
Tuna Commission. See KORUS FTA Annex 20-A.
97
Korea-EU FTA Article 13.5 (3). For the Bali Action Plan, visit
http://unfcc.int/resources/docs/2007/cop13/eng/06a01.pdf#page=3.(last visited on June 30, 2015)
96
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For

international

environmental

cooperation,

geological

proximity does not matter, and countries located far away from each
other need to cooperate each other in order to achieve their common
environmental objectives. Korea and Peru are far away from each other,
but the Korea-Peru FTA provides for their cooperation in dealing with
international environmental problems.
In the first place, the Environment Chapter in the Korea-Peru
FTA emphasizes the importance of cooperation for multilateral
environmental agreements, and at the same time includes separate
provisions on biological diversity and climate change. The two countries
recognize that it is more meaningful to respond to environmental
problems as a global community through international agreements and
international environmental governance, rather than act individually,
and they agreed to consult and cooperate in negotiations for traderelated environmental problems. 98 The Parties are also required to
comply with obligations under multilateral environmental agreements
to which both of them are parties. 99 The KORUS FTA specifies seven
multilateral environmental agreements and requires the Parties to take
measures to comply with the obligations under those agreements.
However, the Environment Chapter of the Korea-Peru FTA provides for,
as its subjects, multilateral environmental agreements to which both
Korea and Peru are parties, hence, a broader range of the subjects.100

98

Korea-Peru FTA, Article 19.3 (1).
Korea-Peru FTA, Article 19.3 (2).
100
The Korea-EU FTA is also similar in this respect. See Korea-EU FTA, Article 13.5.
99
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Separate provisions on the Framework Convention on Climate Change
and the Convention on Biological Diversity attract attention on both
Conventions.
With respect to climate change, both countries, recognizing the
seriousness of the climate change and its effects, agreed to take the
measures to avoid the harmful effects of the climate change. 101
When it comes to biological diversity, the two countries recognize
that "conservation and sustainable use of biological diversity is an
essential element for sustainable development", and agreed to make
specific efforts to that effect. 102

3. Application of Environmental Laws and Prohibition on
Lowering Levels of Protection
(1) Korea-US FTA

(i) Application and Enforcement of Environmental Laws

Article 20.3 of the Environment Chapter provides for each Party’s
obligations related to the application and enforcement of environmental
laws. It is stipulated that (i) “neither Party shall fail to effectively enforce
its environmental laws, and other measures, etc., to fulfill its obligations

101

Korea-Peru FTA, Article 19.8 (1). Korea-Peru FTA provides for more specific issues to promote
sustainable development in relation to the climate change. See Korea-Peru FTA Article 19.8 (2).
102
Korea-Peru FTA, Article 19.6 (1). In this regard, Korea-Peru FTA has a principle provision relating
to the access to generic resources, preserving traditional knowledge and practices of indigenous
communities, and conservation and sustainable use of biological diversity. Korea-Peru FTA Article
19.6 (2)-(5).
５６

under the covered agreements”, (ii) “through a sustained or recurring
course of action or inaction”, (iii) “in a manner affecting trade or
investment between the Parties.” 103
This provision has been incorporated in order to prevent
companies from being disadvantaged through the enforcement of a
Party’s environmental laws. 104 In other words, each Party is required to
effectively enforce environmental laws and regulations under the
provision. When a Party enforces environmental laws more strictly than
the other Party does, it makes companies of the former Party less
competitive. 105 If a Party violates such obligations, it can be subject to
the dispute settlement procedures under the KORUS FTA.
A one-time violation does not constitute a violation under this
provision, as “a sustained or recurring course of action or inaction” is a
requisite. Besides, since a violation is established when environmental
laws are not effectively enforced, “affecting trade or investment between
the Parties”, not enforcing environmental laws without affecting trade
cannot be deemed to be in violation of the provision.
With regard to interpreting this provision, we need to be cautious
about the definition of environmental laws. As this article provides for
an effective enforcement of “environmental laws”, it needs to be clarified

103

KORUS FTA Article 20.3 (1)(a).
OECD, Joint Working Party on Trade and Environment: Regional Trade Agreements and
Environment, COM/ENV/TD(2006)47/FINAL 69-76 (2007).
105
Such concern has continuously been raised since NAFTA. Especially, U.S. businesses and
government worried that lax enforcement of Mexican environmental laws might lead to so called
"pollution dumping" which conferred advantages to Mexican business or U.S. companies having
manufacturing facilities in Mexico. See Gary C. Hufbauer et al, NAFTA and the Environment: Seven
Years Later 1-4 (Institute for International Economics, 2000).
104
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what the “environmental laws” means. There are two things to be
considered - scope and subjects of application of the laws. The first
issue is about how to reasonably define a scope which conforms to the
purpose of a FTA, since environmental laws cover a broad and abstract
area. The second issue is whether to confine environmental laws to
those enforced by the federal or central government, or to include those
enforced by the state or local government as well. This issue is
especially significant because the U.S. is based on federalism.
In that regard, KORUS FTA has a specific definition of the
environmental laws. Under the Environment Chapter, environmental
laws means “any statute or regulation of a Party, or provision thereof, the
primary purpose of which is the prevention of a danger to human, animal,
or plant life or health”. 106 However, it does not include labor laws and
regulations. 107 The issues relating to enforcement of the labor laws and
regulations are covered by Labor Chapter of the KORUS FTA. 108
In addition, environmental laws are limited to those enforced by
the federal government and the central government of the U.S. and
Korea, respectively. 109 Considering that there are lots of environmental
laws enforced on the state level in the U.S., such a limitation would

106
KORUS FTA Article 20.11, definition of “environmental law”. In detail, "laws on the prevention,
abatement, or control of the release, discharge, or emission of pollutants or environmental
contaminants; the control of environmentally hazardous or toxic chemicals, substances, materials, and
wastes, and the dissemination of information related thereto; or the protection or conservation of wild
flora or fauna, including endangered species, their habitat, and specially protected natural areas", are
included.
107
Ibid. The definition of "environmental law" excludes " any statute or regulation, or provision
thereof, directly related to worker safety or health" from the range of environmental law.
108
KORUS FTA Article 19.8, definition of “labor laws”.
109
KORUS FTA Article 20.11, definition of “statute or regulation”
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narrow the scope, leading to a discrepancy with the obligations of the
enforcement of environmental laws on the Korean side. In order to
resolve such a discrepancy, the two countries have incorporated a
confirmation letter, in which it is provided that, “before initiating dispute
settlements under the Agreement for a matter related to the environment,
a Party should consider whether it maintains environmental laws that
are substantially equivalent in scope to those that would be the subject
of the dispute.” 110

(ii) Prohibition of Lowering Environmental Standards to Promote Trade
and Investment

The Parties agreed not to waive or weaken the standards under
their environmental laws with the aim of promoting trade or
investment. 111 If the application or enforcement of environmental laws
is waived or relaxed, it is likely that companies will invest in, or relocate
their existing facilities to areas where environmental standards are
lower. As such, a “pollution heaven” will have a negative impact on the
two Party’s competitiveness, ultimately forcing a Party with relatively
higher standards to lower them. As a result, the overall environmental
standards will be lowered. 112 In order to resolve this problem, the

110

KORUS FTA Confirmation Letter (Equivalence in Environmental Laws). However, it is provided
that “a Party should consider…” (emphasis added), of which the binding power is relatively weak.
111
KORUS FTA Article 20.3(2).
112
It is also provided for in the NAFTA Article 1114. See Diane Pitts, J. Patrick Mclaughlin, Monica
Leiter Samuels, Vince Mauchison and Joel Sharp, Environmental Provision of NAFTA in NAFTA and
Beyond, 477 (Joseph J. Norton & Thomas L. Bloodworth (eds), (1995).
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KORUS FTA prohibits the Parties from waiving or relaxing the
application or environmental laws to promote trade and investment.
This, in addition to Article 20.1 which provides for the establishment of
high levels of environmental protection, obliges the Parties to maintain
high

standards

in

both

the

application

and

enforcement

of

environmental standards without waiving or weakening them. The
Investment Chapter also ensures a Party’s right to protect the
environment regarding investments. 113

(2) Korea-EU FTA

One of the key Articles of the Trade and Sustainable
Development Chapter of the Korea-EU FTA is Article 13.7, which
provides for a strict enforcement of environmental laws. Under this
provision, the Parties are required to strictly apply their environmental
laws. To be specific, the Parties, (i) in ways that affect trade or
investment, (ii) through a continuous or repeated course of actions or
inactions, (iii) are required not to fail to enforce their environmental
laws in an effective manner. 114 This provision aims at achieving the
goal of sustainable development thorough a strict enforcement of
environmental laws, and preventing preferential treatment from being

113

KORUS FTA Article 11.10. “Nothing in this Chapter shall be construed to prevent a Party from
adopting, maintaining, or enforcing any measure otherwise consistent with this Chapter that it
considers appropriate to ensure that investment activity in its territory is undertaken in a manner
sensitive to environmental concerns.” For detailed explanations on this Article, see Subong Jeong,
Study on Investment under the KORUS FTA 176-178 (Ministry of Justice, 2008).
114
Korea-EU FTA Article 13.7.
６０

rendered to companies or investors in certain countries as a result of
failing to enforce environmental laws.
However, it should be noted that all cases of not enforcing the
relevant laws are not covered by the aforementioned Article. Only those
that satisfy the three requirements above can be alleged to be in
violation of the provision. First, trade or investment needs to be affected
by not enforcing environmental laws. Even though those laws were not
enforced, it cannot be claimed that there is violation when no impact
exists on trade or investment. Regarding the second requirement, a onetime event of not enforcing environmental laws does not satisfy the
requirement. Lastly, to claim violation of the said Article, environmental
laws should not be enforced in an effective way. The expression “not
effectively enforced” can be translated into include both the laws simply
not being enforced and the laws being enforced but not in an effective
way. The KORUS FTA also provides for the same obligations ensuring a
strict enforcement of environmental laws. 115
In addition, the Parties of the KOREA-EU FTA should not "waive
or weaken, or offer to waive or weaken" environmental laws or
standards thereby weakening environmental protection under their
domestic laws. 116 Weakening environmental laws or standards of
certain countries means less environmental expenses for companies or
investors and thus creates incentives for them to increase their

115
116

KORUS FTA Article 20.3 (1).
Korea-EU FTA Article 13.7 (2).
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investment in those countries. However, such an increased investment
takes environmental pollution, which goes against the objective of
sustainable development. This is why the Korea-EU FTA prevents
creating such incentives. The KORUS FTA also prohibits waiving or
weakening the application of environmental laws in order to promote
trade and investment. 117
With regard to enforcing environmental laws and regulations,
those two FTAs provide for nearly the same obligations except for
several points. For instance, the Korea-EU FTA does not define
environmental laws but only mentions “their environmental laws.”
This can generate a controversy over whether certain laws that were not
enforced fall under the category of environmental laws, in which case
there is violation of Article 13.7. The KORUS FTA, however, defines
environmental laws within the Environment Chapter as “any statute or
regulation of a Party, or provision thereof, the primary purpose of which
is the protection of the environment, or the prevention of a danger to
human, animal, or plant life or health ...... but does not include any
statute or regulation, or provision thereof, directly related to worker
safety or health.” 118 On the other hand, the KORUS FTA limits
environmental laws to those enforceable at the level of the federal
government of the U.S., and of the central government of Korea. The
Korea-EU FTA does not have any such limitation. 119

117
118
119

KORUS FTA Article 20.3 (2).
KORUS FTA Article 20.11, definition of “environmental law”.
KORUS FTA Article 20.11, definition of “statute or regulation”.
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The Korea-EU FTA covers the environment and labor in a single
Chapter, “Trade and Sustainable Development”, and provides that
disputes related to environmental issues be settled through intergovernment consultations and expert panel procedures rather than the
strict dispute settlement procedures applied in general. This, in my view,
shows a certain degree of leniency to the scope.
However, as environmental laws of each Party have different
scopes of application, it may be inequitable if strict enforcement is
required only to the Party whose environmental laws cover a broader
scope.

(3) Korea-Peru FTA

Korea

and

Peru

both

have

to

enforce

their

respective

environmental laws in an effective manner. If they fail to do so in a way
affecting their bilateral trade and investment and through continued
action or inaction, they will violate the Agreement. 120 The Environment
Chapter in the KORUS FTA also provides for the same way. 121 To
effectively enforce each countries environmental laws and regulations
is one of the most fundamental and important obligations in dealing
with environmental issues. The obligation to enforce such laws and
regulations is the strongest obligation provided for under the

120
121

Korea-Peru FTA, Article 19.5 (1).
KORUS FTA Article 20.3. See Korea-EU FTA Article 13.7.
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Environment Chapter in the Korea-Peru FTA in terms of its contents
and forms.
However, what is different from the KORUS FTA is the fact that
there is no provision defining the scope and subjects of environmental
laws and regulations.

122

The KORUS FTA has a definition of

environmental laws for the purposes of the Environment Chapter.123
As there is no such definition in the Korea-Peru FTA, it should be
construed that each country’s general environmental laws and
regulations are applicable. This does not mean that the Parties must
enforce all of their general environmental laws and regulations in
accordance with the Korea-Peru FTA. Violations of environmental laws
and regulations constitute violations of the Agreement only to the extent
they affect trade and investment between the two countries and where
those

violations

are

continued

or

repeated.

In

addition,

the

implementation of them should also be ineffective.
Even though the Parties are required to strictly enforce their
environmental laws and regulations, it should not be construed that
each Party is entitled to do so in the territory of the other Party. 124 In
addition, the Korea-Peru FTA provides that the Parties have discretion
"to make decision regarding the allocation of resources and to exercise
prosecutorial right". 125

122
123
124
125

The Korea-EU FTA does not define environmental laws either.
KORUS FTA Article 20.11, definition of “environmental law”.
Korea-Peru FTA, Article 19.1 (4).
Korea-Peru FTA, Article 19.1 (3).
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4. Cooperative Projects
(1) Korea-US FTA

Recently,

environmental

problems

are

becoming

more

complicated and are too difficult to be resolved by a single country. As
each country has different capacities and experiences to deal with such
problems, it is necessary for Korea and the U.S. to strengthen their
capacities by cooperating and sharing experiences with each other. 126
Based on such recognition, the Environment Chapter of the
KORUS FTA provides for expanding a cooperative relationship on
environmental matters between the two countries. 127 Independent of
the Environment Chapter under the KORUS FTA, the Agreement
between the Government of the United States of America and the
Government of the Republic of Korea on Environmental Cooperation
(ECA)

128

, which entered into force recently, sets out areas for

cooperation

including,

in

particular,

protection

of

ecosystem,

prevention of unlawful logging, reduction of waste, and clean
energy. 129 The Environmental Cooperation Commission, established
under the ECA, will be in charge of these activities. 130

126

With regard to cooperation under NAFTA, see David L. Markell and John H. Knox (eds.), Greening
NAFTA: The North American Commission for Environmental Co-operation (2003).
127
KORUS FTA Article 20.8.
128
KORUS FTA requires that Korea and the U.S. should conclude the ECA for environmental
cooperation between the two countries. KORUS FTA Article 20.8 (3).
129
The ECA was signed in Washington D.C. on January 23, 2012 and entered into force on March 15.
For more information of the ECA, See a press release from the Ministry of Foreign Affairs, dated on
January 20, 2012 (the ECA set to be signed).
130
Korean Government, Details of the KORUS FTA 258 ( May 2007).
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(2) Korea-EU FTA

Since each country has different experience and knowledge in
resolving environmental problems, there exist both possibilities and
necessities for cooperation in a wide range of fields. The Korea-EU
recognizes the importance of bilateral cooperation in order to fulfil the
objective of sustainable development, and provides in an Annex an
indicative list of areas for cooperation. The list sets out cooperation in
a variety of fields such as cooperation at international fora including
multilateral environmental agreements, exchange of views on the effects
of environmental standards/regulations on trade, ways to improve lowcarbon technology and energy efficiency, use of bio fuels, prevention of
illegal logging, and customs cooperation, etc. 131 As the list is only of
indicative nature, other types of cooperation can also be included.
The KORUS FTA also sets out varied measures to enhance
environmental cooperation of both countries, based on the recognition
that bilateral cooperation is of great importance in addressing
environmental issues. For instance, Korea and the U.S. has, other than
the Environment Chapter of the KORUS FTA, concluded the ECA,
whereby they agreed to carry out various environmental cooperative
projects, and the Environmental Cooperation Commission will review

131

See Korea-EU FTA Annex 13.
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and push forward those projects. 132
Compared to the KORUS FTA, the Korea-EU FTA does not
provide for the conclusion of any separate agreement for environmental
cooperation, and, instead, prescribes cooperative projects be carried out
within the framework of the Agreement. There is no specific provision
on who should be in charge of those projects, but it is presumed that
necessary discussions will be conducted through Contact Points of both
sides, and the Committee on Trade and Sustainable Development will
supervise the progress of the projects.

(3) Korea-Peru FTA

Korea and Peru has made an indicative list of areas of
cooperation in Annex 19-A. A wide range of areas and forms of
environmental cooperation include, among others, environmental
impact assessment, eco-labeling, exchange of views on the relations
between environmental agreements and trade rules, prevention and
management

of

education.

The Parties are required to identify the areas of

133

environmental

disasters,

and

environmental

cooperation and prepare detailed action plans after the Korea-Peru FTA
takes effect. 134 As the list contained in the Annex 19-A is indicative,
more areas of cooperation may be added in the future when needed.

132

See KORUS FTA Article 20.8 (3). Korean Government, Details of the KORUS FTA 258 (May
2007).
133
Korea-Peru FTA, Annex 19-A (1).
134
Korea-Peru FTA, Annex 19-A (2).
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The Korea-EU FTA also has an indicative list of areas of cooperation,
including global carbon markets, low carbon technologies, and ecolabeling.

135

On the contrary, the KORUS FTA provides for the

conclusion of the ECA separately from the Environment Chapter 136 ,
showing a difference in the forms.

III. Peculiar Elements of Each FTA
1. Objectives and Scope of Application of the Trade and
Sustainable Development Chapter

Certain FTA specifies the objectives and the scope of the
Environment Chapter in the very first part of the Chapter. The KoreaEU FTA follows such a model. The Korea-US FTA does not contain an
article specifying the objectives and the scope of the Environment
Chapter. The Korea-Peru FTA has a ‘General Provisions’ in the first part
of the Chapter, which articulates that promotion of the international
trade may contribute to the objective of sustainable development but is
still silent regarding the scope of the Environment Chapter.
The Korea-EU FTA has a Trade and Sustainable Development
Chapter and it is inserted in the Korea-EU FTA with a view to promoting
and expanding bilateral trade between Korea and the EU through
sustainable development. In this regard, the two sides have pledged to
make efforts to help the development of international trade in ways that

135
136

See Korea-EU FTA, Annex 13.
KORUS FTA, Article 20.8 (3).
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contribute to achieving the objective of sustainable development, and
to associate this objective with their bilateral trade relationship, 137
while considering “Agenda 21 on Environment and Development of
1992”, 138 “the Johannesburg Plan of Implementation on Sustainable
Development of 2002 ”, 139 and “the 2006 Ministerial Declaration of the
UN Economic and Social Council on Full Employment and Decent
Work.” 140
Furthermore, instead of forcing or putting pressure on other
Parties to accept one’s environmental standards in order to reconcile
those standards of the Parties, it is recognized that each Party may
decide on its own level of environmental protection. Based on such
recognition, the Parties are required to enhance their bilateral trade
relationships and cooperation. 141

The article of objectives is expected

to help interpret the provisions of the Trade and Sustainable
Development Chapter of the Korea-EU FTA.
With regard to the scope, the said Chapter does not apply to all
environmental problems of the Parties, but in principle only to
measures that affect environmental issues related to trade.

137

142

See Korea-EU FTA Article 13.1 (1).
Agenda 21 is one of those instruments adopted at the United Nations Conference on Environment
and Development (UNCED) which was held in Rio de Janeiro, Brazil in June of 1992, and contains
action plans for environmental protection. For further details of Agenda 21, visit
http://www.unep.org/Documents.Multilingual/Default.asp?documentid=52.
139
Ten years after the conference in Rio de Janeiro, the World Summit on Sustainable Development
(WSSD) was held in Johannesburg, South Africa in August of 2002. At the Summit, the Johannesburg
Declaration and Plan of Implementation were adopted. For more information about the latter, visit
http://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/WSSD_PlanImpl.pdf.
140
See http://www.un.org/en/ecosoc/docs/declarations/ministerial_declaration-2006.pdf.
141
Korea-EU FTA Article 13.1 (3).
142
Korea-EU FTA Article 13.2 (1).
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Therefore, issues on the environment or environmental laws which are
not related to trade are not covered by this Chapter. This Chapter also
applies only to “adopted or maintained measures” of the Parties,
excluding “proposed measures” from its coverage. 143

2. Relations between Trade and Environment
Unlike other FTA, the Korea-Peru FTA has a particular provision
"Trade Favoring Environment". 144 Trade policies and environmental
policies cover different subjects and values, but they sometimes overlap
or collide in trade. There could be controversy over how to establish the
relations between those two. Based on the principle that trade and the
environment each have its own objectives and neither of the two can be
sacrificed to achieve the other’s objectives, the Korea-Peru FTA
emphasizes that trade and the environment support or back up each
other. Sustainable development is a superordinate concept to defining
the relations between trade and the environment as above. Therefore,
in order to achieve the objective of sustainable development, Korea and
Peru are required to establish mutually supportive trade and
environmental

policies,

and

seek

ways

to

adequately

share

resources. 145
These objectives will take concrete shape through enlarged trade

143
144
145

Ibid.
Korea-Peru FTA, Article 19.4 .
Korea-Peru FTA, Article 19.1 (2).
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in environmentally friendly goods and services. 146 This is because such
expanded trade in environmentally friendly goods and services will
contribute to promoting trade between the two countries as well as to
protecting the environment and achieving environmental objectives.
Even though environmentally friendly goods and services are being
discussed at the WTO DDA negotiations, any consensus has yet to be
reached regarding concepts or definitions, and rules in international
trade. 147 However, a consensus is being shaped regarding the necessity
of such goods and services as well as developing the relevant industries.
In this context, the Korea-Peru FTA provides that the two countries
make efforts to encourage and promote trade and foreign direct
investment in environmental goods and services. 148 In addition, the two
countries have agreed to make a list of environmental goods and
services of mutual interest and promote trade of them. 149
Recently,

environmental

management

or

sustainable

management in business activities is gaining attention, which means
establishing business strategies and doing business activities taking
into account the environment and sustainability. 150 Some companies
voluntarily

initiate

such

environmental

management,

but

the

146
OECD, Environmental Goods and Services: The Benefits of Further Global Trade Liberalization
(2001).
147
However, on September 8-9, 2012, APEC member countries agreed on a list of environmental
products which include a total of 54 items at the HC 6 digit level at the APEC Summit held in
Vladivostok, Russia.
148
Korea-Peru FTA, Article 19.4 (1).
149
Korea-Peru FTA, Article 19.4 (2).
150
On the other hand, environmental protection is claimed to be opportunities, not risks or costs, for
businesses. For more information, See Hoffman, J. Andrew. From Heresy to Dogma: An Institutional
History of Corporate Environmentalism (Stanford University Press, 2001).
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government sometimes set environmental guidelines and require
companies to follow them. Under the Korea-Peru FTA, the two countries
are required to share information on environmental guidelines for
companies and to make efforts to ensure companies in their respective
territories comply with such guidelines. 151
Furthermore, it is required that the two countries share knowhow about environmentally friendly technology and strive to further
develop it. In this regard, the Korea-Peru FTA focus on the importance
of advancing "the development, dissemination, access, use, adequate
management and maintenance of clean and efficient technologies", and
in particular takes as an example "technology to reduce toxic chemical
emissions". 152

3. Procedural Matters
The Environment Chapter of the KORUS FTA provides for
minimum standards of procedures, with regard to environmental
protection, with which the Parties are required to comply. According to
this provision, a violation of environmental laws can be sanctioned or
remedied by the appropriate proceedings. KORUS FTA requires that the
two countries should ensure that "the interested persons" may access
the legal system to "investigate alleged violations of environmental laws"

151
152

Korea-Peru FTA, Article 19.7 (1) and (2).
Korea-Peru FTA, Article 19.9.
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and to "seek sanctions or remedies" for the matters as appropriate.153
In order to do that, Korea and the U.S are obliged to make sure that the
interested persons can access appropriate proceedings such as "judicial,
quasi-judicial and administrative proceedings". 154 KORUS FTA also
provides that the proceedings should be "fair, equitable, and
transparent", comply with "due process of law", and be "open to the
public" in principle. 155

Procedural guarantees are necessary to

ensure the effective implementation of environmental laws in both
Parties. However, developing countries may have burdens to comply
with such a provision mainly due to the limited resources and
infrastructures.

4. Mechanisms to Enhance Environmental Performance
Other than the environmental protection ensured by procedural
guarantees, the KORUS FTA requires Korea and the U.S. to encourage
various ways to improve environmental protections. Among other
things, the KORUS FTA emphasizes the importance of "flexible,
voluntary and incentive-based mechanisms". 156 Those mechanisms
may reduce administrative costs and facilitate the efficient allocation
of resources by allowing polluters to choose the most suitable method
for them to meet the environmental standards.

153
154
155
156

KORUS FTA Article 20.4.
Ibid.
Ibid.
KORUS FTA Article 20.5.
７３

Many voluntary participation programs encourage people to
recognize environmental problems and change their behavior more
environmentally

friendly.

157

Market-based

approaches,

using

economic incentives such as "trading permits", may be adopted as
alternative instruments to enhance environmental protection. 158

5.

Public Participation

Regarding the enforcement and compliance of environmental
laws, the KORUS FTA provides opportunities for public participation,
thereby ensuring the implementation of the Environment Chapter.159
That public participation is encouraged and ensured reflects the reality
where public awareness of the environment is being raised, and at the
same time, acknowledges the private sector’s role as a guardian for the
environment. Such participation by the public would allow the private
sector to fill the gap in which the government failed to monitor and take
actions. This, in turn, would lead to enhancing the overall levels of
environmental

protection

and

ensuring

transparent

and

fair

proceedings.
In detail, Korea and the U.S. are required to make the relevant

157

Such programs include "voluntary partnerships among businesses, communities, non-governmental
organizations, and government agencies", "voluntary guidelines", and "voluntary information sharing".
Ibid.
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For the discussion of market-based incentives for environmental protection, Richard L.Revesz,
Philippe Sands, and Richard B. Stewart (eds.), Environmental law, the Economy, and Sustainable
Development: The United States, the European Union and the International Community 171-262
(2000).
159
With regard public participation in FTA, See generally, Malgosia Fitzmaurice, Public Participation
in the North American Agreement on Environmental Cooperation, 52 Int'L & Comp. L.Q. 333 (2003).
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information available to the public regarding its environmental laws,
and

their

enforcement

and

compliance

procedures.

160

Such

information sharing is very important to strengthen the framework for
the enforcement of environmental laws. Furthermore, KORUS FTA
introduces "the public submission mechanism" 161, under which persons
of either country are allowed to make request the authorities for
information regarding the implementation of the Environment Chapter
of the KORUS FTA, through submitting written submissions.

162

Accordingly, each Party is required "to seek to accommodate such
requests", and "to respond to those submissions". 163
The Environment Chapter also establishes the National Advisory
Committee, comprising of the environmental experts, to solicit views on
the implementation of the Environment Chapter, which will be reviewed
by the Environmental Affairs Council. 164
The Environmental Affairs Council is required to review the
public participation mechanism and submit reports on the results of
that review to the Joint Committee. 165 Those reports should be open to
the public. 166
Public participation has positive aspects, however, on the flip
side, there can be concerns about its side effects such as a heavier

160
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administrative burden due to increased participation of the public. In
order to resolve this problem, Korea and the U.S. has agreed, and
stipulated in a confirmation letter, that a Party should transmit a
submission to the other Party, and do so only when it deems such a
submission satisfies certain criteria, such as “matters related to the
implementation of specific provisions of the Environment Chapter.” 167

6. Scientific Information and Transparency
Resolving

environmental

issues

information to determine any risks.

168

often

requires

scientific

Such information enables

rendering more objective judgments and avoiding social controversy.
Nevertheless, each country does not have all scientific information they
need, and sometimes scientific information is obtained through other
countries or international organizations. In this respect, the Korea-EU
FTA provides that it is necessary to consider "scientific information" as
well

as

"the

relevant

international

standards,

guidelines,

or

recommendations" when taking measures to safeguard "environmental
and social conditions affecting trade" between Korea and the EU. 169
In addition, there is a requirement to share information related
to environmental measures including scientific information with

167

KORUS FTA Confirmation Letter.
For the discussion of scientific uncertainty and precaution in context of trade, See generally, M.C
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members of the society and have discussions, if needed. By doing so,
legitimacy will be gained and predictability, enhanced. To this effect,
the Korea-EU FTA emphasizes the importance of environmental
measures based on transparency. 170

IV. Conclusion
Based upon the analysis above, I would like to make suggestions
for Korea's model texts for the Environment Chapter.
First, it is desirable to provide enforcement of domestic
environmental laws as binding commitment. As enforcement of
environmental laws is one of the key elements to protect environment,
it is necessary to make it a binding commitment. However, at the same
time, it should be recognized that each country has a different capacity
to deal with this issue. In particular, developing countries have limited
resources such as instrumental, financial and personnel resources to
enforce environmental laws domestically. It is a realistic approach for
one Party to demand the other Party's strict compliance with the
obligation under FTA only after the other Party can afford such
compliance. Otherwise, the obligation remains a symbolic target which
can never be reached. Therefore, strengthening the other Party's
capacity should be linked with strict enforcement of environmental laws
and

in

this

regard,

effective

cooperation

projects

should

be

170
Korea-EU FTA Article 13.9. Although the Korea-EU FTA has a Chapter on transparency (Chapter
12) that applies to the overall Agreement, it contains a separate provision on transparency regarding
sustainable development in Article 13.9.
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simultaneously considered as a top priority.
Second, when it comes to a violation of a obligation of the
Environment Chapter of a FTA, an annual monetary assessment should
be allowed as one of the resolutions for dispute. Annual monetary
assessment could be more appropriate rather than the suspension of
benefit against defending Party because collected money can be used
for the purpose of protection of environment. The next chapter will
discuss this issue further.
Third, as for level of protection, to the extent possible, it is
necessary to make harmonization with the international standard. That
is the way to avoid forcing one Party's standard on the other. In case
that one Party is a developing country, it is also necessary to assist
developing country to comply with the international standards through
cooperation projects.
Fourth, as for the obligation under multilateral environmental
agreements, it would be desirable to open the scope of multilateral
environmental agreements rather than constraining it. The Korea-EU
FTA and the Korea-Peru FTA extend the scope of multilateral
environmental agreements by defining the multilateral environmental
agreement as the agreements to which both Parties are party while
KORUS FTA constrains the scope by listing certain number of
agreements. In addition, if the Parties have special interests, in
particular environmental agreement, a separate article as the KoreaPeru FTA shows may be provided to accommodate such concerns.
７８

Finally, Korea's model texts may incorporate some of the peculiar
elements of KORUS, Korea-EU, and Korea-Peru FTA. For example, like
Korea-Peru FTA, it may provide for details about the mutual
supportiveness between trade and the environment, including the
promotion of trade in environmentally friendly products and services,
and dissemination of environmentally friendly technology.
While KORUS FTA, Korea-EU FTA, Korea-Peru FTA seems to
converge on the provisions mentioned above, meaningful differences
exist among the FTA in dispute settlement process in case of violation
of such provisions. The KORUS FTA allows rigid resolutions such as
retaliatory trade measures, compensation and annual monetary
assessment while Korea-EU and Korea-Peru FTA provide modest ones.
Such divergent approaches reflect different philosophical grounds to
the issues. Regarding implementation and dispute settlement issues, I
will discuss further in the following chapter.

<Table 7. Common and Peculiar Elements of Korea's FTA >

Common
Elements

KORUS

KOR-EU

KOR-PERU

Level of
Protection

O

O

O

Obligation under
MEA

O

O

O

Enforcement
Env. law

O

O

O

Not to lower
Env. standard

O

O

O

Cooperative
Projects

O

O

O

of
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Relations
between
and Env.

Peculiar
Elements

Trade

O

Procedural
Matters

O

Mechanism
to
enhance
Env.performance

O

Public
Participation

O

Scientific
Information and
Transparency

O

８０

Chapter 4. Institutional Mechanisms and Dispute
Settlement
I. Introduction
Korea’s FTA have a FTA Joint Committee as an umbrella
institution to supervise overall implementation of the FTA and Sectoral
Committees, Sub-Committees and Working Groups are established
under the FTA Joint Committee. For example, the KORUS FTA provides
Joint Committee, and thirteen Committees such as Trade in Goods
Committee and five Working Groups such as Automobile Working
Group.
With respect to the environment, under the KORUS FTA and the
Korea-Peru FTA the Environmental Affairs Council is established and
under Korea-EU FTA the Committee on Trade and Sustainable
Development is established. Environmental issues are discussed by the
Environmental Affairs Council (or the Committee on Trade and
Sustainable Development under Korea-EU FTA) in the first place and
then by the Joint Committee in case the issue is complex enough to be
beyond the Environmental Affairs Council (or the Committee on Trade
and Sustainable Development). 171
The role of the Institution of implementation is basically to
supervise operation of the FTA but is also needed to prevent a potential

171

Peter Gallagher and Yse Serret, "Implementing Regional Trade Agreement with Environmental
Provisions: A Framework for Evaluation," OECD Trade and Environment Working Papers, 2011/06
(OECD publishing, 2011).
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dispute in advance. Through the implementing committee, both Parties
are given opportunities to discuss issues relating to implementation
and exchange views on the issues. By doing so, each Party may have a
better understanding on the other Party and seek a mutually
satisfactory solution.
If both Parties fail to resolve the issue through such
implementing stages, the issue may be referred to dispute settlement
procedures. The center of such dispute settlement procedures is a
ruling by the arbitral panel. When it comes to environmental issues
under KORUS FTA, Korea-EU FTA, and Korea-Peru FTA, special dispute
settlement procedures are applied. More detailed are as follows.

II. Institutional Mechanisms
1. Korea-US FTA
Under the KORUS FTA, it is required to establish an
Environmental Affairs Council as an institutional tool to oversee the
implementation of the Environment Chapter. The Council is composed
of senior environmental officials of two countries, and the meeting is
held within one year after the KORUS FTA takes effect and thereafter
whenever needed. 172 Under the FTAs that the U.S has signed with other
countries, an Environmental Affairs Council or a subcommittee under
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KORUS FTA Article 20.6 (1) and (2).
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a Joint Committee is set up to deal with issues arising under an
Environment Chapter. KORUS FTA establishes an Environmental
Affairs Council independent of the Joint Committee, which is similar to
what is provided for under the U.S.-Chile FTA. 173
Even though the Environmental Affairs Council comprises public
officials, it promotes public participation by engaging in a dialogue with
the public on environmental issues of interest to the public, and by
seeking advice from the public in developing agendas for Council
meetings, adding legitimacy and transparency to its roles. 174 In this
regard, each Council meeting should offer an opportunity for the public
to be engaged, and a summary of discussions with the public should be
made available to the public. 175 The Council’s official decision should
also be publicly available, unless decided otherwise. 176
The KORUS FTA also requires the Parties to establish a new
organization or utilize an existing one in order to gather views from
experts group. For example, a national advisory committee, comprised
of

environment

specialists,

provides

views

regarding

the

implementation of the Environment Chapter, and those views are
examined by the Environmental Affairs Council. 177

173

For example, the U.S.-Australia FTA Article 19.5 paragraph 1 and U.S.-Singapore FTA Article 18.4
(1) provide that a Joint Committee may establish a Subcommittee on Environmental Affairs. In
contrary, the U.S.-Chile FTA Article 19.3 (1) establishes an Environmental Affairs Council where
cabinet-level officials participate, independent of a Joint Committee.
174
KORUS FTA Article 20.6(3).
175
KORUS FTA Article 20.6 (2).
176
KORUS FTA Article 20.6 (5).
177
KORUS FTA Article 20.7 (3).
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2. Korea-EU FTA
The

Korea-EU

FTA

prescribes

organizational

structures

necessary to implement the Trade and Sustainable Development
Chapter, and thereby Contact Point, the Committee on Trade and
Sustainable

Development,

and

Domestic

Advisory

Group

are

established.
First of all, each Party is required to designate within its
administration a Contact Point responsible for liaison with the other
Party. 178 This Contact Point serves as an official channel of the
government, which responds to any request or inquiry from the other
Party and provides necessary information, and, if needed, connects the
inquirer to the relevant department. 179 Therefore, Contact Points under
the Trade and Sustainable Development Chapter will be relevant
departments of the Ministry of Environment and Ministry of
Employment and Labor. Besides, the Committee on Trade and
Sustainable Development is also established. It is one of the specialized
committees under the auspices of the Trade Committee and highranking officials of both Parties are its members. 180 They meet within
one year after the Agreement takes effect and thereafter whenever

178

Korea-EU FTA Article 13.12 (1).
Article 13.12 (1) does not specifically define the roles of a Contact Point. However, it can be
interpreted that roles of general Contact Points provided for in Chapter 15 (Institutional, General and
Final Provisions) are applied to the extent that they are relevant to the implementation of the Trade and
Sustainable Development Chapter.
180
Korea-EU FTA prescribes six committees as specialized committees and allows establishing
additional ones when necessary. See Korea-EU FTA Article 15.2.
179
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needed. 181 Other than the Contact Points and Committee on Trade and
Sustainable Development, each Party is required to set up a Domestic
Advisory Group to provide advice on the implementation of the
Chapter.

182

This Group is comprised of environment specialists,

entrepreneurs, and non-governmental organizations so that opinions
from different fields can be taken into account in a balanced way. 183
What differentiates the Korea-EU FTA from the KORUS FTA is
the fact that the former provides for a forum for civil dialogue, a Civil
Society Forum, where members of Domestic Advisory Groups of each
Party meet each other. Except for the case where both Parties agree
otherwise, the Civil Society Forum is held every year and views of civil
societies of both Parties are exchanged in relation to the implementation
of the Trade and Sustainable Development Chapter. 184 The detailed
matters regarding the operation of the Forum are decided by the
Committee on Trade and Sustainable Development within one year after
the Korea-EU FTA takes effect. 185 Representatives to take part in the
Forum are selected from members of the Domestic Advisory Groups of
both Parties based on a balanced representation. Each Party can
submit to the Civil Society Forum information related to the
implementation of the Trade and Sustainable Development Chapter,
and views or decisions of the Forum can also be submitted to the Parties

181
182
183
184
185

Korea-EU FTA Article 13.12 (2) and (3).
KORUS FTA Article 13.12 (4) and (5).
Ibid.
EU FTA Article 13.13 (1).
Ibid.
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either directly or through the Domestic Advisory Groups. 186

3. Korea-Peru FTA
The Korea-Peru FTA provides for the establishment of the
Environmental Affairs Council to supervise the implementation of the
Environment

Chapter

and

to

discuss

related

matters.

The

Environmental Affairs Council consists of high-ranking officials of both
countries, who will meet within one year after the entry into force of the
Korea-Peru FTA to discuss the implementation of the Environment
Chapter and matters of mutual interest. 187 In particular, it is expected
that in-depth discussions can be held on projects for cooperation listed
in Annex 19-A. 188
What differentiates the Korea-Peru FTA from the KORUS FTA is
the fact that the former does not provide for any other body except for
the Environmental Affairs Council, and only has rather simple
provisions on its roles. Under the KORUS FTA, the Parties are required
to establish the National Advisory committee to consider views on
matters related to the implementation of the Environment Chapter and
deliver them to the Environmental Affairs Council. 189 The KORUS FTA
also clearly states that the Environmental Affairs Council should

186

Korea-EU FTA Article 13.13 (2) and (3).
Korea-Peru FTA, Article 19.10.
188
Ibid.
189
KORUS FTA, Article 20.7 (3). The Korea-EU FTA also provides for the establishment of a similar
Domestic Advisory Group. Besides, under the Korea-EU FTA, a Civil Society Forum is held annually
to serve as a channel for dialogue between civil societies of the two countries. See Korea-EU FTA,
Article 13.12 (4) (5) and Article 13.13.
187
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provide a channel for dialogue with the public regarding environmentrelated agendas, or give the public opportunities to participating in
deciding the agendas, thereby enabling bottom-up type decision
making. 190
The Korea-Peru FTA does not provide for the above mentioned
obligations. Even though it only has principle-based articles regarding
the Environmental Affairs Council, it is deemed that reference can be
made to the examples of the KORUS FTA in the course of the Council’s
operation.

III. Dispute Settlement Mechanisms
1.

Korea-US FTA

As a separate Chapter has been devoted to the environment
under the KORUS FTA, there is a possibility of dispute settlement
procedures to be invoked to deal with disputes arising in the
environmental area. As the Environment Chapter under the KORUS
FTA is unprecedented, disputes related to the environment did not
attract much attention in Korea and, therefore, the country lacked
relevant experiences. This suggests that Korea needs to be thoroughly
prepared for such disputes. However, both countries have limited the
scope covered by the dispute settlement procedures, as specified in a

190

KORUS FTA, Article 20.6 (3) and (4).
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confirmation letter, by agreeing to resort to dispute settlement only in
cases

with

merit,

where

trade

or

investment

effects

can

be

established. 191
Dispute settlement procedures for environmental issues are
rather different from those provided for in the KORUS FTA Chapter
22. 192 Under the general dispute settlement procedures provided in
Chapter 22, the two Parties are required to request for consultations
with each other when a dispute arises, and, if they fail to resolve the
matter through such consultations they refer it to the Joint
Committee 193. In a case where the Joint Committee fails to resolve the
matter, a Panel, usually comprising three panelists, is established to
settle the dispute.
Unlike these procedures, when an environmental dispute arises,
it should go through environmental consultations
Environmental

Affairs

Council.

195

Discussions

in

194

and the

these

two

mechanisms are requisite, without which a matter cannot be referred
to the dispute settlement procedures under Chapter 22 of the KORUS
FTA. 196 When the Parties have failed to resolve a matter through such
environmental consultations and the Environmental Affairs Council,

191

The letter annexed to the KORUS FTA specifies that “both Parties reaffirm their commitment to
consultation under the Agreement in order to resolve any potential differences that may arise in these
areas and, as responsible trading partners, would resort to dispute settlement only in cases with merit
where trade or investment effects can be established.”
192
For dispute settlement procedures under the KORUS FTA, See Jun Ha Kang, KORUS FTA Dispute
Settlement Mechanism, International Trade Law. Vol. 89, 13-45 (Ministry of Justice, October 2010).
193
The Joint Committee is established to supervise the implementation of the KORUS FTA. For the
Committee, See KORUS FTA Article 22.2.
194
KORUS FTA Article 20.9 (1) and (2).
195
KORUS FTA Article 20.9 (3).
196
KORUS FTA Article 20.9 (5).
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they may have recourse to consultations of the dispute settlement
under Chapter 22 or refer the matter to the Joint Committee. In cases
where all of these options are unsuccessful, the matter will be brought
to the Panel.

197

Therefore, dispute settlement procedures for

environmental issues are as follows: environmental consultations →
Environmental Affairs Council → consultations (under Chapter 22) or
the Joint Committee → Panel proceedings → implementation.

2.

Korea-EU FTA

Under the Korea-EU FTA, any dispute arising out of the Trade
and Sustainable Development Chapter should be settled through
government

consultations

and

expert

panel

government

consultations

are

divided

into

procedures.
two

The

categories

–

consultations through Contact Points (at the working level) and
consultations through the Committee on Trade and Sustainable
Development (at the high level). When disputes are not successfully
settled through inter-government consultations, they will be referred to
expert panel procedures. All the issues arising out of the Trade and
Sustainable Development Chapter must be addressed only through
inter-government consultations and expert panel procedures, and
general dispute settlement procedures are not applicable. 198

197

The panelists should include those with expertise and experiences in the environmental areas, and
they cannot be challenged. KORUS FTA Article 22.9 (4). The U.S.-Chile FTA Article 19.7 provides
that a roaster be established to deal with environmental disputes.
198
Korea-EU FTA Article 13.16.
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Specifically, the Parties can request each other to hold
consultations regarding issues of common interest, arising in relation
to the implementation of the Trade and Sustainable Development
Chapter. 199 As it is prescribed that dispute settlement procedures may
be applied to “any matter of mutual interest arising under this Chapter”,
the scope of application is fairly broad. 200 The request should be made
in a written form to the Contact Point of the other Party, and
consultations between the Parties should be held immediately after
such a request is delivered. 201 The Korea-EU FTA only prescribes that
such

consultations

should

be

“promptly”

commenced,

without

specifying a certain date. 202
When the consultation is commenced, the Parties should make
every effort, including obtaining advice from multilateral environmental
organizations

concerned,

to

achieve

"a

mutually

satisfactory

resolution". 203 When a Party considers that an issue needs to be
discussed further, the Party may bring the issue to the Committee on
Trade and Sustainable Development by written request to the other
Party. 204 In order to resolve a dispute, the Committee is allowed to ask
for advice from the Domestic Advisory Groups of the Parties, which can
submit their opinions to the Parties or the Committee without a request

199
200
201
202
203
204

Korea-EU FTA Article 13.14 (1).
Ibid.
Ibid.
Ibid.
Korea-EU FTA Article 13.14 (2).
Korea-EU FTA Article 13.14 (3).
９０

from the Committee. 205 The resolution of the Committee is made open
to the public except when it decides otherwise. 206
When a dispute was not successfully resolved through
government consultations, a Party can request an expert panel be
convened except for the case where both Parties agree otherwise. The
expert panel is established within two months after the request from
one Party. 207 The panel consists of three experts, two of which are
selected from the list of experts by each Party within 30 days after the
request to establish the panel. 208 The two selected experts designate
the chair who is not a national of either Party. 209 The experts should
have expertise on the matter in question, be independent of either Party
or organizations taking part in the Domestic Advisory Groups, and not
be related to or receive instructions from either Party or the
aforementioned organizations. 210 When the experts are selected, the
panel should submit a report to the Parties within 90 days after the
selection of the last expert, except when the Parties agree otherwise.211
Both Parties are required to make efforts to accommodate advice or
recommendations of the expert panel, and the implementation of the
recommendations made by the expert panel is reviewed by the
Committee on Trade and Sustainable Development. 212 The report of the

205
206
207
208
209
210
211
212

Korea-EU FTA Article 13.14 (4).
Korea-EU FTA Article 13.14 (3).
Korea-EU FTA Article 13.15 (1).
Korea-EU FTA Article 13.15 (3).
Ibid.
Ibid.
Korea-EU FTA Article 13.15 (2).
Ibid.
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panel is made available to the Domestic Advisory Groups of the Parties
and any confidential information will not be disclosed. 213
Comparison of the Korea-EU FTA to the KORUS FTA shows that
the former is unique in that disputes should be settled only through
special dispute settlement procedures, i.e. government consultations
and expert panel procedures. Under the KORUS FTA, an environmental
dispute is discussed through environmental consultations and the
Environmental Affairs Council. When these two mechanisms fail to
successfully address the matter, it is referred to consultations or the
Joint Committee under Chapter 22 of the KORUS FTA, and in turn to
panel procedures. It is mandatory to go through environmental
consultations and consideration by the Environmental Affairs Council,
without which the general dispute settlement procedures under
Chapter 22 of the KORUS FTA cannot be applied to issues arising out
of the Environment Chapter. 214 In addition, the panel for the general
dispute settlement procedures should include persons with expertise or
experience relevant to environmental issues, against whom the
peremptory challenge may not be exercised. 215 Therefore, under the
KORUS FTA, disputes are settled through panel procedures and the
Parties are required to implement the decision of the panel with the
possibility for implementation mechanisms to be invoked, such as
suspension of benefits or payment of a monetary assessment. However,

213
214
215

Ibid.
KORUS FTA Article 20.9 (5).
KORUS FTA Article 22.9 (4).
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disputes under the Korea-EU FTA are not settled through general
dispute settlement procedures and, thus, implementation mechanisms
under those procedures are not invoked. 216 The Committee on Trade
and Sustainable Development only monitors the implementation of the
recommendations made by the panel.

3.

Korea-Peru FTA

Under the Korea-Peru FTA, separate procedures are provided for
in order to resolve problems arising under the Environment Chapter.
Under such procedures, either Party may request environmental
consultations to the other Party. 217 Such requests should be sent to
the contact point of the other Party. 218 Upon such request, the Parties
should "promptly" meet and make efforts to work out a mutually
satisfactory solution. 219 When either Party considers that further
discussion

is

needed,

it

should

request

the

meeting

of

the

Environmental Affairs Council to the other Party in writing. 220 In this
case, such meeting should be held immediately to reach a resolution of
the matter. 221 What is worth noting is the fact that the Korea-Peru FTA
does not allow resorting to the dispute settlement procedures under

216

For the comparison between Korea-EU FTA and KORUS FTA in terms of environmental dispute
settlement, See William H.Cooper et al, The EU-South Korea Free Trade Agreement and its
implications for the United States 19 (Congressional Research Service, 2011).
217
Korea-Peru FTA, Article 19.12 (1).
218
Korea-Peru FTA, Article 19.12 (2).
219
Ibid. Like Korea-EU FTA, Korea-Peru FTA does not specify a specific timeline for the meeting.
220
Korea-Peru FTA, Article 19.12 (3).
221
Ibid.
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Chapter 23 in order to resolve matters arising under the Environment
Chapter. 222 To the contrary, the KORUS FTA allows the Parties to resort
to the general dispute settlement procedures after going through
Environmental Consultations and Environmental Affairs Council
regarding issues arising out of the Environment Chapter, putting a lot
of pressure on the Parties in implementing their obligations under the
same Chapter. 223 It is understood that, in principle, the Parties have
discretion over resolving environmental problems under the Korea-Peru
FTA, but it still remains suspicious whether nominal dispute settlement
procedures will serve as a motivation to strictly fulfil obligations under
the Environment Chapter.

IV. Conclusion

This Chapter has reviewed implementation mechanism under
the Korea-US, the Korea-Peru, and the Korea-EU FTA. With regard to
efficient

operation

of

FTA,

it

is

necessary

to

reconcile

the

implementation of the environmental provisions under Korea’s FTA with
each other. As discussed above, the KORUS FTA, the Korea-EU FTA
and the Korea-Peru FTA deals with the environment as a major issue.
As those three FTAs share lots of aspects despite some differences, it is
necessary to harmonize those FTAs as much as possible. For example,

222

Korea-Peru FTA, Article 19.14.
For more information about the dispute settlement procedures under the KORUS FTA, Jun-Ha
Kang, supra note 192.
223

９４

it would be possible to have the Committee on Trade and Sustainable
Development under the Korea-EU FTA and the Environmental Affairs
Council under the KORUS FTA among other organizations and bodies
share their members to the extent possible even though their names
differ. This would reduce the burden of costs and ensure the
consistency of the policies. It is also necessary to continue seeking
solutions to potential problems caused by different environmental
regulations under FTA.
A more fundamental solution is to enter into negotiations with
an identical structure and contents of the text. The need to formulate
model texts for Korea’s FTA becomes more evident in implementing
FTAs. Such need will become bigger as Korea enters into more FTA with
other countries. In that regard, I would like to suggest certain elements
to be considered in formulating Korea’s FTA model text.
First, a special committee to deal with environmental issues
should be established. The KORUS FTA and Korea-Peru FTA provide for
the establishment of the Environmental Affairs Council to supervise the
implementation of the Environment Chapter. Likewise, the Korea-EU
FTA provides for the establishment of the Committee on Trade and
Sustainable Development to supervise the implementation of the Trade
and Sustainable Development Chapter and to discuss related matters.
Such institutions (Committee or Council) may consist of high-ranking
officials from both Parties of the FTA, who will meet on regular basis to
discuss the implementation of the Environment Chapter and matters of
９５

mutual interest. In particular, it is expected that in-depth discussions
will be held on projects for cooperation listed in the relevant Annex or
other legal instruments. With respect to committee, the Korea-EU FTA
type committee, rather than environmental council under the KORUS
FTA and the Korea-Peru FTA, seems to be more appropriate in dealing
with current environmental issues because new environmental issues
are more likely to be linked with other social issues such as labor issues.
Second, other than the Committee or the Council for dealing with
environmental issues, consulting mechanism should be established to
promote public participation and accommodate concerns of experts
group, business community and civil society. Such domestic advisory
group may be comprised of environment specialists, entrepreneurs, and
non-governmental organizations so that opinions from different fields
can be taken into account in a balanced way.
Third, the special dispute settlement mechanism for the
environmental dispute should be established. The special dispute
settlement mechanism includes environmental consultation and expert
panel proceedings. The environmental consultation may be carried out
between the Parties before panel procedures. The panel should be
comprised of environmental experts.
Fourth, annual monetary assessment should be considered for
the solution of the environmental dispute. It seems that allowing annual
monetary assessment by defending Party may be more effective means
to fulfill environmental goals than retaliatory trade measures against
９６

the defending Party. Such monetary assessment can be used for the
purpose of environmental protection under the guidance of Joint
Committee.

< Table 8. Institutional Structure and Dispute Settlement >
KORUS

Institution of
Implementation

Dispute
Settlement

KOR-EU

KOR-PERU

The Committee
on Trade and
Environmental
Sustainable
Affairs Council
Development
/National Advisory
/Domestic
Committee
Advisory Group
/Civil Society
Forum

Environmental
Council

Environmental
Consultation
→
Environmental
Affairs Council
→
Consultation or
Joint Committee
→
Panels

Environmental
Consultation
→
Environmental
Affairs Council
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Governmental
Consultation
→
Panel of Experts

Chapter 5. Environment-Related Provisions other
than the Environment Chapter
I. Introduction

Except for the Environment Chapter, the KORUS FTA covers
environmental issues in the Preamble, and Chapters on Exceptions,
Investment,

and

Services.

224

In

the

Korea-EU

FTA,

likewise,

environmental issues are directly covered in the Trade and Sustainable
Development Chapter, but provisions on the environment are included
in other Chapters as well. 225 The Korea-Peru FTA also includes
provisions on the environment not only in the Environment Chapter but
also in other parts of the Agreement.

226

Therefore, there is a

requirement to review and analyze these provisions in a comprehensive
way in order to understand the position of the Korea's FTA towards the
environment. This Chapter will discuss provisions on the environment
outside the Environment Chapter and their significance.

224

For example, KORUS-FTA specifies sustainable development in Preamble and contains
environmental-related provisions in Article 6.22, Article 11.8, Annex 11-F, Article 23.1, etc.
225
For example, Korea-EU FTA stipulates sustainable development as an objective of FTA in
Preamble and contains environment-related provisions in Article 2.15, Article 7.50, Annex 7-A-4, etc.
226
Korea-Peru FTA provides Preamble specifying sustainable development and environment-relevant
provisions such as Article 9.9 and Article 24.1. Korea-Peru FTA also emphasizes environmental
cooperation in Cooperation Chapter (Chapter 20).
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II. Korea-US FTA

1. Exceptions

The KORUS FTA has exception clauses in Chapter 23 to justify
any violation of the obligations under the Agreement. Article 23.1
provides for general exceptions, basically incorporating Article XX of
GATT 1994 and Article XIV of GATS, mutatis mutandis. 227 However,
KORUS FTA goes further and explicitly includes environmental
measures as a legitimate exception to justify violation of FTA. That is
certainly a WTO plus provision because it reflects the views raised and
developed by many commentators on the GATT exception clauses.228
The KORUS FTA has specified that the measures referred to in Article
XX(b) of GATT 1994 and Article XIV(b) of GATS include "environmental
measures necessary to protect human, animal, or plant life or
health". 229230

2. Remanufactured Goods
Rules of origin under the KORUS FTA also contain provisions

227
There has been a lot of controversies over interpreting GATT Article XX. For the critical view on
GATT Article XX, Daniel C. Esty, Greening the GATT: Trade, Environment, and the Future (Institute
for International Economics, 1994), 35-59.
228
For the discussion that environmental measures may be justified in certain circumstances even if
the word "environment" is not used in Article XX, See Thomas J. Schoenbaum, International Trade
and Protection of the Environment: The Continuing Search for Reconciliation, 91 Am. J. Int'l. L. 268,
273 (1997); See also Steve Charnovitz, Exploring the Environmental Exceptions in GATT Article XX,
25 J. World Trade 37, 38-47 (1991).
229
KORUS FTA Article 23.1 (1).
230
KORUS FTA Article 23.1 (2).

９９

related to the environment indirectly: provisions on remanufactured
goods. Remanufactured goods refer to goods comprised of recovered
goods that are the result of disassembling used goods that went through
cleaning, inspection, testing, etc. 231 These goods have a life expectancy
and factory warranty similar to new goods. 232
By acknowledging the recovered goods used in the production of
a remanufactured good as originating materials, the KORUS FTA makes
it easy to confer originating status to the whole remanufactured good.233
When remanufactured goods are qualified as originating, they can enjoy
preferential tariff treatment under the KORUS FTA. Therefore, this
provision is expected to contribute to the promotion of recycling parts
and materials and to environmental protection. The KORUS FTA
specifies that such remanufactured goods include nuclear reactors,
boilers, and machinery; electrical machinery and equipment; vehicles;
optical, measuring, precision, photographic and medical or surgical
instruments and apparatus. 234
The remanufacturing industries in the U.S. have developed since
1920. 235 In contrast, it was not until recently that those industries of
Korea were shaped, illustrating the difference in its history and scale
compared

to

the

U.S.

However,

231

environmentally

friendly

KORUS FTA Article 1.4 definition of remanufactured goods.
Ibid.
233
KORUS FTA Article 6.22.
234
KORUS FTA Article 1.4 definition of remanufactured goods, “……classified in HS Chapter 84, 85,
87, or 90, or under heading 94.02”
235
See generally, Remanufactured Goods: An Overview of the U.S. and Global Industries, Markets,
and Trade (USITC, 2012).
232
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remanufacturing industries are expected to further develop with more
government support and the increased interest from consumers. 236
Rules of origin under the KORUS FTA will also contribute to such
developments.

3. Investment and Environment Services

One of the most controversial issues during the negotiations for
the KORUS FTA was Investor-State Dispute Settlement (ISDS). 237 Some
were concerned that the introduction of ISDS would lead to foreign
investors

limiting

the

government’s

regulating

authorities

and

neutralizing public policies. 238 In the environmental sector, particularly,
the government’s environmental measures could be deemed as indirect
expropriation which, in turn, would be subject to ISDS.239
In the Investment Chapter, the KORUS FTA prohibits the Parties
from expropriating or nationalizing covered investment either directly
or indirectly through measures equivalent to expropriation or
nationalization, except for a public purpose; in a non-discriminatory
manner; on payment of prompt, adequate, and effective compensation;

236

See press release from the Ministry of Trade, Industry and Energy, dated August 10, 2006
For Investor-State Dispute Settlement under the KORUS FTA, See Jun-Ha Kang, Investor-State
Dispute Settlement Mechanism in KORUS FTA, Korean Journal of International Trade and Business
Law Vol.18, No. 2, 47-70 (Korea International Trade Law Association, December 2009).
238
Wenhua Shan, Penelope Simons and Dalvinder Singh, Redefining Sovereignty in International
Economic Law 225-245 (Hart Publishing 2008).
239
See Nationwide Civil Group against KORUS FTA, People’s Report on KORUS FTA, 538-644
(greenbee, 2006). For the Metalclad case which is an investment dispute regarding the environment,
See Todd Weiler, Good Faith and Regulatory Transparency: The Story of Metalclad v. Mexico, in
International Investment Law and Arbitration, 701-745 (Todd Weiler ed, 2005).
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and in accordance with due process of law. 240 Particularly, in the
Annex on expropriation, it is provided that “non-discriminatory
regulatory actions by a Party that are designed and applied to protect
legitimate public welfare objectives, such as public health, safety, and
the environment, except in rare circumstances, do not constitute indirect
expropriations.” (emphasis added) 241
The Investment Chapter also contains other environment-related
provisions that prohibit the Parties from imposing any performance
requirements. It is stipulated that, "in connection with the establishment,
acquisition, management, or disposition of an investment, neither Party
may impose any requirements, such as to transfer a particular
technology or to achieve a given level, or percentage of domestic
content".

242

However,

it

is

sometimes

needed

to

require

environmentally-friendly technologies or goods to be used. If such
measures are not applied in an arbitrary or unjustifiable manner, and
do not constitute a disguised restriction on trade, they are not
inconsistent with the provision. 243
Environmental services were discussed during the negotiations
on the overall services. As a result of negotiations on services for the
KORUS FTA, services for environmental consultancy and restoration of
land pollution, etc. were opened in addition to other agreed upon open
areas at the negotiations for the WTO DDA, such as treatment of

240
241
242
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KORUS FTA Article 11.6
KORUS FTA Annex 11-B
KORUS FTA Article 11.8 (1) and (2).
KORUS FTA Article 11.8 (3).
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wastewater and waste. 244

III. Korea-EU FTA

1. Preamble
In the Preamble of the Korea-EU FTA, it is provided that,
“REAFFIRMING their commitment to sustainable development and
convinced of the contribution of international trade to sustainable
development in its economic, social and environmental dimensions,
including economic development, poverty reduction, full and productive
employment and decent work for all as well as the protection and
preservation of the environment and natural resources.”

Besides, it is also set out that,
“DESIRING to strengthen the development and enforcement of labour and
environmental laws and policies, promote basic workers’ rights and
sustainable development and implement this Agreement in a manner
consistent with these objectives.”

As the value of sustainable development is mentioned in the
Preamble, it acts as a guideline in interpreting the entire Korea-EU FTA.

244
Ministry of Environment, Results of Negotiations on the Environment under the KORUS FTA
(April 2007). For Korea’s views on services sector during the WTO DDA negotiations, visit
http://www.wtodda.net/our.php?menu=02&submenu=02
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The Korea-EU FTA also, more specifically, includes objectives “to
strive to ensure that this objective is integrated and reflected at every
level of the Parties’ trade relationship,” and “to promote foreign direct
investment without lowering or reducing environmental, labour or
occupational health and safety standards in the application and
enforcement of environmental and labour laws of the Parties.” 245

2. Exceptions
The KORUS FTA refers to environmental measures while
providing for exception clauses to justify any violation of the obligations
under the said FTA. Specifically, Article XX of GATT and Article XIV of
GATS apply mutatis mutandis in Article 23.1, which provides for general
exceptions. The Article 23.1 stipulates that the measures mentioned in
both Article XX(b) of GATT and Article XIV(b) of GATS include
“environmental measures necessary to protect human, animal, or plant
life or health.” 246

247

On the contrary, the Korea-EU FTA does not directly mention
environmental measures while providing for general exceptions. It only
indirectly includes environmental measures as measures needed to
safeguard life or health of humans, animals or plants. Article XX and
its interpretative notes of GATT 1994 apply mutatis mutandis in Article

245
246
247

Korea-EU FTA Article 1.1(2).
KORUS FTA Article 23.1 (1).
Ibid.
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2.15 of the Korea-EU FTA, which provides for general exceptions for
goods, and Article 7.50 of the Korea-EU FTA, which sets out general
exceptions in services, mentions measures necessary to safeguard life
or health of humans, animals or plants.
Since the Korea-EU FTA does not prescribe environmental
measures for general exceptions, it is difficult to resort to those
measures as a ground to claim justification for any violation of the same
FTA. The Parties can only refer to “protection of human, animal or plant
life or health” as a ground for justification and claim that environmental
measures are necessary in that regard.

3. Investment and Environmental Services

As the right to negotiate about protecting investment rests in the
member countries under the EU law, the Korea-EU FTA does not cover
much about investment. 248 In particular, expropriation and investorstate dispute settlement procedures, which caused controversy under
the KORUS FTA, are not included in the Korea-EU FTA. Issues of
protecting investment are instead handled by bilateral investment
treaties (BITs) that Korea has concluded with individual member
countries of the EU.

249

Consequently, controversy over invoking

248

For the discussion of EU's shared competence between EU and member states in investment, See
Marc Bungenberg et at (eds.), European Yearbook of International Economic Law: International
Investment Law and EU Law 29-42 (2011).
249
As of January 2010, Korea has concluded BITs with 22 out of 27 member countries of the EU. For
further information about BITs and FTAs (Investment Chapter) that Korea has signed, visit
http://www.mofa.go.kr/trade/economy/agreement/status/index.jsp?menu=m_30_160_10&tabmenu=t_2
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investor-state dispute settlement procedures due to the government’s
environmental measures could have been avoided. The Korea-EU FTA
provides that issues regarding investment be reviewed within three
years after the FTA enters into force and regularly thereafter. This
implies the possibility of provisions on investment being incorporated
into the FTA depending on any change of the situation. 250
With regard to opening the services sector, the Korea-EU FTA
allows opening the market to the same degree with the KORUS FTA,
and provides for further opening in some parts among which is
collection and treatment services of non-industrial waste water among
environmental services.

251

Specifically, it is provided that non-

discriminatory treatment be rendered to EU service suppliers who
provide services to treat non-industrial waste water. Besides, a five-year
term after the FTA takes effect is allowed for domestic industries
concerned to prepare for this. 252

IV. Korea-Peru FTA

Korea-Peru FTA includes provisions on the environment not only
in the Environment Chapter but also in other parts of the Agreement.253

.
250
251
252
253

Korea-EU FTA Article 7.16.
See European Commission, The EU-Korea Free Trade Agreement in Practice 16 (2011).
See Environmental Services of Annex 7-A-4 of the Korea-EU FTA.
This is the same with the KORUS FTA and Korea-EU FTA. Preamble, Article 6.22, Article 11.8,
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It will be needed to review and analyze these facts in a comprehensive
way in order to understand the position of the Korea-Peru FTA towards
the environment. This Section will discuss provisions on the
environment outside the Environment Chapter and their significance.

1. Preamble
In Preamble of the Korea-Peru FTA, the reason to conclude the
FTA is stated as “to reduce poverty and generate opportunities for
sustainable economic growth,” and in particular “to implement this
Agreement in a manner consistent with environmental protection and
conservation and protection of basic human rights and fundamental
rights, and to promote sustainable development.” 254 Given the Preamble
forms part of the Korea-Peru FTA and acts as a guideline in interpreting
it, it is construed that sustainable development bears critical values not
just within the Environment Chapter but also in the Agreement as a
whole. Therefore, there is a focus on environmental protection and
conservation when implementing the Korea-Peru FTA, and such
implementation should ensure fulfilling the objective of sustainable
development.

Article 23.1 of the former, and Preamble, Article 2.15, Article 7.50 of the latter covers issues of the
environment.
254
The Preamble reads as follows;
“Promote broad-based economic development in order to reduce poverty and generate opportunities for
sustainable economic growth;
……
Implement this Agreement in a manner consistent with environmental protection and conservation and
basic human and fundamental rights protection and promote sustainable development;”
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2. Investment Chapter
The Korea-Peru FTA does not prevent the Parties from taking
measures to ensure that investment in its territory is made considering
environmental issues, recognizing each country’s right to regulate.255
The same is also provided in the KORUS FTA. 256
In addition, Korea and Peru recognize that it is not appropriate
to encourage investment by mitigating “health, safety, and environment
measures,” and should not waive, or propose to waive, such measures
in order to establish, acquire, expand or retain investment in its
territory. 257 If either Party deems that the other Party made such
proposal, the Party may request consultations where the Parties will
meet and discuss the matters in question. 258 This provision is needed
in order to prevent environmental standards from being standardized
downwards

due

to

the

Parties’

competitively

mitigating

their

environmental measures in an attempt to attract foreign investment.

3. Cooperation Chapter
The Korea-Peru FTA includes a Chapter on cooperation, under
which the two countries agreed to undertake a wide range of cooperative
activities in areas including small and medium sized companies, fishing

255
256
257
258

Korea-Peru FTA, Article. 9.9 (1).
KORUS FTA, Article. 11.10.
Korea-Peru FTA, Article. 9.9 (2).
Ibid.
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and aquaculture industry, tourism, forestry, energy-mineral resources,
science-technology, information-communications technology, marine
transportation, culture, and agriculture. 259
The scope of areas for cooperation is very wide, and some of those
related to the environment either directly or indirectly due to their
nature are specified. For example, regarding cooperation of small and
medium sized companies, the Agreement provides for the promotion of
cooperation in areas of environmental management and renewable
energy. 260 For forestry cooperation, joint measures are provided for
regarding sustainable forest management, development of eco-forestry
technology and conservation of forest ecosystems, and limitation or
reduction of the adverse effects of the climate change, which are all
closely related to the environment. 261 In the area of energy and mineral
resources cooperation, exchange of mining technology for remediation
of mining-related environmental liabilities or exchange of information
and experiences on environmental issues and sustainable development
in mining can also be regarded to be related to the environment. 262

259
With some developing countries, EU takes an approach to conclude a trade agreement supported by
development assistance under the name of EPA (Economic Partnership Agreement). It promotes
sustainable economic development of the developing countries through the comprehensive framework
by providing financial and technological assistance as well as policy support. One example is EUCARIFORUM EPA signed in June 2008. CARIFORUM countries are 15 small Caribbean countries.
Such EU's approach may be a good reference for Korea. For the further discussion of this matter, see
Richard L. Bernal, Globalization, Trade, and Economic Development: The CARIFORUM-EU
Economic Partnership Agreement (2013).
260
Korea-Peru FTA, Article. 20.4.
261
Korea-Peru FTA, Article. 20.7 (1).
262
Korea-Peru FTA, Article. 20.8 (2).
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4. Exceptions
In the Korea-Peru FTA, general exceptions are provided for in
Article 24.1. General exception means justification of any inconformity
of either party’s measures with the FTA. Usually, the exception clauses
of the GATT and GATS apply mutatis mutandis for exception clauses in
FTAs. Korea-Peru also took the same approach and specifies that GATT
Article XX is applicable regarding trade in goods, and GATS Article XIV,
regarding trade in services. As a result, GATT Article XX and its
interpretative notes are applicable for National Treatment and Market
Access for Goods (Chapter 2), Rules of Origin (Chapter 3), Origin
Procedures (Chapter 4), Customs Administration and Trade Facilitation
(Chapter 5), SPS Measures (Chapter 6), TBT (Chapter 7), and Trade
Remedies (Chapter 8). 263 Likewise, GATS Article XIV is applicable for
Investment (Chapter 9), Cross-Border Trade in Services (Chapter 10),
Temporary

Entry

for

Business

Persons

(Chapter

11),

Telecommunications (Chapter 13), and E-Commerce (Chapter 14). 264
What is worth noting is the fact that GATT Article XX and GATS
Article XIV do not provide for the environment as a reason for
justification, but the Korea-Peru FTA clearly sets out “environmental
measures to protect human, animal, and plant life and health” as well as
“measures to conserve living and non-living natural resources” are
included in GATT Article XX(b) and (g). This shows that the Korea-Peru

263
264

Korea-Peru FTA, Article. 24.1 (1).
Korea-Peru FTA, Article. 24.1 (2).
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FTA provides for environmental measures in trade in goods as reasons
for justification in a clearer manner. Likewise, the Korea-Peru FTA
clearly sets out that “environmental measures necessary to protect
human, animal, and plant life and health” are included in those
measures specified in GATS Article XIV(b). 265

V. Conclusion
Based upon the analysis above, I would like to make suggestions
for Korea's FTA model texts.
First, it is desirable to stipulate sustainable development in the
preamble as one of the FTA goals that both Parties pursue. As the
preamble provides overall direction of the FTA and acts as a guideline
for interpretation of the entire text, it is meaningful to emphasize
sustainable development in the preamble.
Second,

FTA

exception

provisions

need

to

include

the

environment as one of the general exceptions to justify a violation of the
obligations under the FTA. Most Korea's FTA texts incorporate relevant
parts of the WTO Agreements into exception provisions. However, the
articles of WTO Agreements such as GATT article XX and GATS article
XIV do not mention the environment specifically. Thus, for the purpose
of the model text, KORUS FTA exception provisions seem to be more

265

The KORUS FTA also contains similar provisions. See KORUS FTA Article. 23.1 (1) and (2).
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appropriate to reflect environmental concern directly.
Third,

it

is

necessary

to

make

clear

that

a

legitimate

environmental measure can be taken by a Party and is not threaten by
ISD. As reviewed above, the KORUS FTA makes sure that nondiscriminatory regulatory actions taken he by a Party to protect
legitimate public welfare objectives such as the environment do not
constitute indirect expropriations.

266

Such an article should be

consistently provided in future FTA texts.
Fourth, regarding environmental cooperation, it is necessary to
have a side agreement or annex to specify structures and procedures
for cooperative projects. It is also necessary for the environmental
affairs council (or the trade and sustainable development committee) to
review and monitor such cooperative projects. As cooperation is crucial
part for the negotiation with developing countries, it is also common to
have a Cooperation Chapter for not only the environment but also other
areas. It provides a framework for operating various cooperation areas,
forms of program and detailed schedules. A Cooperation Chapter may
be helpful to upgrade overall capacity of developing countries. In this
regard, the Cooperation Chapter of the Korea-Peru FTA may be a good
reference for negotiations with other developing countries.

266

KORUS FTA Annex 11-B.
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< table 9. Provisions other than Environment Chapter >
KORUS

KOR-EU

KOR-PERU

Preamble

O

O

O

Exceptions

O

O

O

Investment

O

Services

O

O
O

Cooperation
Chapter
Others

O
O

O

O
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O

Chapter
6.
Greening
Framework for FTA

Korea's

Legislative

I. Introduction
In previous chapters, I have reviewed the main elements of the
FTA Environment Chapter (or Trade and Sustainable Development
Chapter),

implementation

mechanism,

dispute

settlement,

and

environment-related provisions in various Chapters other than the
Environment Chapter of Korea's FTA.
In pursuing the goal of sustainable development, it is important
to see what elements are, for the purpose of sustainable development,
reflected in FTA texts but it is also very important to review negotiating
process itself. In order to incorporate environmental considerations into
FTA texts, it is essential to identify and analyze environmental issues
sufficiently before actual negotiation. For that purpose, an appropriate
framework for internal and external consultations should be in place.
Thus, this chapter will review how the environmental issues and
concerns should be prepared and reflected in FTA negotiation processes.
In that regard, I will review relevant laws and regulations regulating the
FTA negotiation processes in Korea.
The Trade Treaty Conclusion Procedure Act (TTCP) of Korea,
which was enacted in 2012, regulates the entire process of trade
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negotiation including FTA negotiation. 267 The TTCP is regarded as an
outcome of political compromise between the ruling party (the Grand
National Party, GNP) and the opposing party (the Democratic Unity
Party, DUP) in the midst of controversies over the ratification of the
KORUS FTA.
The opposing party and NGOs, asserting lack of transparency
during the negotiating process of the KORUS FTA and insufficient
consultations with domestic stakeholders, claimed that a major trade
agreement such as the KORUS FTA which had a huge impact on the
daily life of ordinary people, should permit the National Assembly to
access the information of the trade negotiation and be authorized to
have a more power to oversee the process of negotiation. 268 The
administration and the ruling party argued that the opposing party's
claim may be incompatible with the current Constitutional system
because under the Constitution, the President has the power to
negotiate and conclude a treaty and the National Assembly has only an
authority to decide whether or not to give consent when the President
seeks it in the ratification process. 269
After many political twists and turns, the administration finally
gained the consent from the National Assembly needed for the

267

Tongsang Joyak Chegeul Julcha Mit Yihaeng e Kwanhan Bupryul [Trade Treaty Conclusion
Procedure Act]. ACT. No. 11717, Mar. 23. 2013 (S. Kor.).
268
Haeyoung Lee, Op-Ed., 통상절차법 제정, 정치적 흥정 우려[Enactment of TTCP, concern of
political compromise], Kyunghyang Shinmum, Oct. 16, 2011, at 8. (S. Kor.). available at
http://bizn.khan.co.kr/khan_art_view.html?artid=201110162150335&code=920501&med=khan (last
visited on July 10, 2015)
269
National Research Council for Economics, Humanities and Social Sciences, Mirae Jungchek focus
10-19 (2011.11).
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ratification of KORUS FTA. 270 The bill on TTCP, arguably in return, was
also passed by the National Assembly. 271
The TTCP provides detailed procedures and requirements that
the administrative body should follow in a major trade negotiation such
as FTA negotiation. The TTCP is expected to enhance transparency in
treaty making processes by allowing various stakeholders including the
National Assembly to get involved in negotiation process.
However, the TTCP still contains a couple of defects from the
environmental point of view. Firstly, TTCP fails to indicate that the
environment or sustainable development is one of the objectives of FTA.
According to the TTCP, Minister of Trade, Industry and Energy has to
set a plan for the trade agreement negotiation and report it to the
National Assembly. 272 The plan should contain basic objectives and the
main contents of the trade agreement, but it is not certain whether the
environment or sustainable development belongs to the basic objectives.
For

certain

jurisdictions,

sustainable

development

or

environmental protection is a key component of FTA. For example, the
U.S. establishes environmental protection as one of the principal
objectives of trade negotiation which is mandatory for the government

270

See KBS news, Nov. 22, 2011, available at
http://news.kbs.co.kr/news/view.do?ncd=2392506&source=http://news.search.naver.com/search.naver?

ie=utf8&where=news&query=한미fta비준동의안
&sm=tab_pge&sort=0&photo=0&field=0&reporter_article=&pd=0&ds=&de=&docid=&mynews=0&
cluster_rank=102&start=71&refresh_start=0&retRef=Y
271
See Yonhap news, Oct. 25, 2011, available at
http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=100&oid=001&aid=0005338039
and see also Yonhap news, Dec. 30, 2011, available at
http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=100&oid=001&aid=0005445316
272
See TTCP Article. 6(1).
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to handle in the negotiation. The EU also emphasizes that sustainable
development should be properly reflected in FTA texts. Such
approaches may be good references to take a look at for revising the
current Korea's scheme and enhancing the way to take the
environmental consideration into trade negotiation.
Secondly, evaluation of the environment affected by the trade
agreement is not on the list of impact assessments required by the TTCP.
The TTCP requires the Minister of Trade, Industry and Energy to carry
out an impact assessment on certain items when the texts of trade
agreement are agreed by the negotiating Parties. 273 However, the
impact assessment focuses on economic consequences through trade
liberalization and does not evaluate the potential harm on the
environment from the trade agreement.
A

number

of

countries

have

a

system

to

conduct

a

Environmental Impact Assessment (EIA) before the trade negotiation.274
EIA creates valuable opportunities for respective stakeholders during
and before the actual trade negotiation. Firstly, EIA may provide
sufficient information of the potential impact on the environment from
the trade agreement to negotiators and enable them to find ways to
integrate such considerations into the negotiation process. Secondly,
policy makers may have an opportunity to take a look at the potential
environmental consequences of a trade agreement and prepare

273
274

See TTCP Article. 11(1).
See generally, Daniel Bodansky, The Art and Craft of International Environmental Law 72 (2010).
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appropriate measures to avoid or mitigate negative impacts caused by
trade liberalization. Thirdly, the EIA may also give sufficient notice of
potential impacts from the trade agreement on the environment to the
public. The EIA may provide opportunities for the public to take part in
the negotiation process by submitting opinions and information on
environmental issues. 275 Fourthly, the EIA may also give some ideas
for negotiating states to work together on the lists of issues on the
environment. They may formulate a framework for cooperative activities
in a FTA context. The U.S. and the EU have conducted such
environmental reviews or environmental impact assessments when a
major trade negotiation is expected.
Against the background above, this chapter will review Korea's
legal framework for FTA negotiation and address the issues arising from
the implementing TTCP in relation to the environment. This chapter
also provides suggestions for greening TTCP by reviewing and
comparing the U.S. and the EU's approaches.
The following section, Section II, will review Korea’s legal
framework to negotiate FTA and identify some defects in dealing with
environmental concerns. Section III will introduce a legal structure and
a process to deal with environmental concerns in trade negotiation in
the U.S. and the EU. Section IV, based upon the analysis of preceding
sections, will give suggestions for making current Korea’s legal system

275
For the function of EIAs as enhancing a legitimacy in governmental actions, see generally, Richard
B. Stewart, The Reformation of American Administrative Law, 88 Harv. L. Rev. 1669 (1975).
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more environment-friendly.

II. Korea's Legislative Framework for FTA
1. Legal Background
Under the Korean Constitution, treaty-making power lies in the
authority of the President. When the President, as the head of the
government, concludes and ratifies a treaty 276, the text of the treaty is
published in the official gazette. The treaty then becomes incorporated
into the Korean domestic legal system with the same level of
effectiveness as domestic laws. There is no need for any implementing
legislation.
Under the Government Organization Act, the Minister of Trade,
Industry and Energy is responsible for trade negotiations and
conclusion of trade-related agreements with foreign countries 277 .
Therefore, the Minister of Trade, Industry and Energy leads and
coordinates Korea's negotiations on FTAs, in which various relevant
ministries and agencies participate.
Unlike the United States, the National Assembly, the legislative
body of the Government, does not have authority for trade negotiations
and, therefore, is not directly involved in FTA negotiations. However,

276

DAEHANMINKUK HUNBEOB [HUNBEOP] [CONSTITION] Article.73 (S.Kor.).
Jungbu Jojikbeob [Government Organization Act], Act. No. 12844, Nov.19, 2014, Article. 37(1) (S.
Kor.).
277
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the treaties which fall into the category of Article 60 of the
Constitution 278 should win the consent of the National Assembly before
their ratification by the President. A FTA falls under such a category. It
should be noted that a request for the National Assembly's consent to
the ratification of a treaty is placed after that treaty is signed. Therefore,
the Government (administration body) normally sought to involve the
National Assembly during the process of its FTA negotiations by
providing relevant information to its members in order to facilitate the
consent procedure at a later stage. The TTCP is meaningful in the way
that such practices and processes are formalized and materialized.
Detailed procedures which must be followed by the government
officials participating in FTA negotiations were set up by the TTCP. The
TTCP governs the entire process of negotiations, including the prenegotiation as well as post-negotiation stages, on a FTA the Korean
Government undertakes.

2. Institutional Framework
In pursuing a FTA negotiation, internal consultation is essential
in order to coordinate different interests of ministries and share
expertise and information among the ministries concerned. Detailed

278

HUNBEOB, supra note 276, Article. 60. It stipulates that "[t]he National Assembly shall have the
right to consent to the conclusion and ratification of treaties pertaining to mutual assistance or mutual
security; treaties concerning important international organizations; treaties of friendship, trade and
navigation; treaties pertaining to any restriction in sovereignty; Peace treaties; treaties which will
burden the State or people with an important financial obligation; or treaties related to legislative
matters."
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procedures for the internal consultation among the ministries
concerned in FTA negotiations are set up in the form of the Presidential
Directive on establishment and operation of FTA Committee (the
Directive).

279

The Directive has established two committees which are the FTA
Committee and the working-level sub-committee. 280 These committees
are basically taking charge of drawing up road maps for FTA, making
proposals on Korea's important negotiating positions for each FTA
negotiation and undertaking follow-up measures after the conclusion
of a FTA.
The FTA Committee, which is chaired by the Minister of Trade,
Industry and Energy and consists of the Deputy Ministers of relevant
ministries, is primarily responsible for making Korea's FTA policy,
overseeing

FTA

negotiations,

and

undertaking

any

follow-up

measures. 281 The sub-committee provides working-level support for the
work of the FTA Committee. 282
Another important aspect of consultation is to involve outside
experts in trade negotiation process. For that matter, the FTA Advisory
Committee is established under the TTCP. It is organized by the
Minister of Trade, Industry and Energy, and consists of experts from

279

Tongsang chujin weewonhwae ui sulchi mit unyunge kwanhan kyujung [Presidential Directive on
establishment and operation of FTA Committee] Presidential Directive No.319, Sept.24, 2013 (S. Kor.).
FTA committee has been established to facilitate consultations and coordination among relevant
ministries and to increase the understanding and participation of the general public in the FTA process.
280
See the Directive, Article.3 and Article.7.
281
See Directive Article.8.
282
See Directive Article.7.
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academia and businesses, gives advice to the Government in the
pursuit of FTA. 283 A public hearing is also required in order to gather
public views and opinions in trade negotiations. 284
The Ministers' Meeting for External Economic Affairs (MMEEA)
has authority to make decisions on major policy issues with regard to
negotiations on FTA Korea pursues with its partner countries. Such
issues include the selection of countries with which Korea will negotiate
FTA; the timing and the method of such negotiations; the mandates
that will be given to the negotiating team; and other important
directions for the negotiations. The MMEEA is chaired by the Deputy
Prime Minister (who is also Minister for Strategy and Finance) with the
participation of relevant economic ministers.

3. Pre-Negotiations Procedures
As mentioned above, Korea's FTA road map and basic strategy
for its execution is drafted by the FTA Committee and endorsed by the
MMEEA. 285 According to the FTA road map and basic strategy, a group
of countries are selected as candidates for FTA negotiation. The Chair
of FTA Committee requests economic feasibility studies from domestic
research institutes. The outcome of economic feasibility studies are
reviewed and discussed at the sub-committee level first and then at the
FTA Committee level. Through such internal consultations, the FTA

283
284
285

See TTCP Article.21.
See TTCP Article.7.
See Directive Article. 8.
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Committee selects the candidate country for FTA negotiation and
recommends that country to the MMEEA for an endorsement.
In the meantime, the Minister of Trade, Industry and Energy set
a negotiating plan for a proposed FTA partner country and makes a
report for it to the National Assembly. 286 The plan should include the
objectives of negotiation, planned schedules for negotiation, main
issues of negotiation and positions to those issues and other relevant
issues as the Minister of Trade, Industry and Energy may consider
important. 287 The problem is that the TTCP does not clearly indicate
what the objectives of proposed trade negotiation should be. The
objectives may be discussed and determined through internal
consultation process under the FTA Committee and its sub-committee.
The officials of the Ministry of Environment are member of the FTA
Committee and the sub-committee but they may have a weak voice on
agenda-setting process. Thus, the issue of sustainable development
may be listed as a lower priority unless laws and regulations governing
trade negotiations specifically state sustainable development is one of
the objectives of trade negotiation.
It is the Korean Government's usual practice to carry out a joint
study with a candidate FTA partner to examine the feasibility of a
FTA 288 before it starts negotiations. However, a joint study is not

286

See TTCP Article.6.
Ibid.
288
For instance, before the launch of FTA negotiations with Japan, the Joint Study Group met seven
times during the period of 2002-2003. After two meetings of the Joint Study Group in 2004, Korea
launched FTA negotiations with EFTA in January 2005.
287
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mandatory under the TTCP nor the Directive. For instance, Korea
launched negotiations with Chile after two preliminary consultations.
During the period of the joint study, such issues as the economic effect
of the FTA, the scope and coverage of the FTA and negotiating
modalities are normally discussed. However, potential environmental
effects from the proposed FTA and implications for the existing legal
system are not covered by the joint study.
When a joint study or any other form of preliminary consultation
is concluded with the conclusion that the proposed FTA is expected to
bring economic benefits, the FTA Committee recommends to the
MMEEA the launching of FTA negotiations. A public hearing must be
held prior to the MMEEA's decision and the result of the public hearing
should be presented to the MMEEA at its deliberation. The MMEEA has
the final say whether or not to launch the negotiations. This procedural
requirement ensures that various interested parties and sectors will
have a chance to be fully heard by the Government before the
Government makes any formal decision on the launching of
negotiations.

4. Negotiation Procedure
In general, the negotiating team is led by a senior official of the
Minister of Trade, Industry and Energy and consists of officials from
relevant ministries and agencies. The important negotiating proposals
and specific negotiating strategies are considered by the FTA Committee
１２４

from time to time during the period of negotiations. The final negotiation
package that are formulated as a result of negotiations should be
submitted to the MMEEA for its approval.
Even though there is no legal obligation for the Government
(administration body) to brief the National Assembly on how FTA
negotiations proceed, the National Assembly is normally briefed
occasionally on any important progress of the negotiations and the
result of the negotiations at their conclusion. 289 This informationsharing process is considered to be very important as this will promote
the public understanding of the negotiations and thus help facilitate
the procedures for the National Assembly's consent to the ratification
at a later stage.

5. Post-Negotiation Procedure
Once Korea and a partner country conclude a FTA and the heads
of delegations initial the agreement text, the agreement text is reviewed
by the Treaties Bureau of the Ministry of Foreign Affairs and then by
the Ministry of Government Legislation. The agreement text together
with all annexes and appendices is submitted to the Cabinet Meeting
for deliberation and finally presented to the President for his sanction
on the text. Then, the Minister of Trade, Industry and Energy or any
other competent high-level official is authorized to sign the text of the

289
However, in certain cases, TTCP requires the minister of Trade, Industry and Energy to report to the
National Assembly. For instance, when the crucial part of the negotiation plan has to be modified, the
minister is required to report to the National Assembly. See TTCP Article 10 (2).
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agreement.
As mentioned above, the National Assembly' consent is required
for the ratification by the President of a FTA. With the consent by the
National Assembly and the ensuing ratification by the President, the
domestic procedures are completed. When it is promulgated by the
publication in the official gazette, the FTA becomes effective.
As said earlier, any treaty duly concluded and promulgated in
accordance with the provisions of the Constitution is incorporated
automatically into the Korean domestic legal system and generally has
the same effect as domestic law. 290 It becomes enforceable domestically
without any implementing legislation. However, some elements of the
free trade agreement require the revision of the existing legislation or
enactment of special laws for its implementation.

III. Legal Structure and
Assessment in US and EU

Environmental

Impact

1. Legal Structure and Process in U.S. and EU
(1) U.S.

For the U.S., its domestic law specifies the environment as one
of the objectives of trade negotiation. Under the Bipartisan Trade
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HUNBEOB, supra note 276, Article.6.
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Promotion Authority Act of 2002 291 , the U.S. Congress set up three
categories of trade negotiating objectives which are (1) “Overall Trade
Negotiating Objectives”, (2) “Principal Trade Negotiating Objectives", and
(3) “Certain Priorities.” 292 The environment is touched upon in Overall
Trade Objectives and Principal Trade Negotiating Objectives. Overall
Trade Negotiating Objectives provides broader and more fundamental
objectives and general direction that the U.S. government wants to take
in the trade negotiation. The second category of objectives, “Principal
Trade Negotiating Objectives”, provides more specific objectives for
respective sectors such as tariff and non-tariff barriers of trade in goods,
trade in services, investment, intellectual property rights and so on
while the third category deals with other trade concerns.
It is noteworthy that one of the Overall Trade Negotiating
Objectives is “to ensure that trade and environmental policies are
mutually supportive and to seek to protect and preserve the environment.”
Comparing the Overall Trade Negotiating Objectives, the Principal Trade
Negotiating Objectives provide a more detailed mandate and guideline
for the government to follow in the trade negotiation. Eleven sectors or
items are listed in Principal Trade Negotiating Objectives. Labor and the
environment is one of them.
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Under the principal negotiating

291

The Bipartisan Trade Promotion Authority Act, 19 U.S.C.§§3801-3813 (2011).
With regard to TPA, See Ian F. Fergusson, Trade Promotion Authority (TPA) and the Role of
Congress in Trade Policy, (Congressional Research Service, 2015.4.27).
293
According to the Bipartisan Trade Promotion Authority Act of 2002, the government's position on
the environment should be as follows;
(A) to ensure that a party to a trade agreement with the US does not fail to effectively enforce its
environmental laws, through a sustained or recurring course of action or inaction, in a matter affecting
trade between the US and that party after entry into force of a trade agreement between those countries;
292
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objectives, the U.S. government is required to make a negotiation
position on environmental issues.

(2) EU

In 2006, the EU Commission published its new trade policies,
which clearly indicated the need to include environmental and social
problems as well as economic issues in the subjects covered by FTA so
as to promote sustainable development.

294

Under such trade policy,

the EU's FTA text incorporates relevant provisions and a separate
chapter on sustainable development. The European Commission, by
including a Chapter on Trade and Sustainable Development in FTA,
aims to not lower environmental standards and enforcement obligations
in

an

attempt

to

attract

foreign

investment,

encourage

civil

participation in drawing up and carrying out related measures, and

(B) to recognize that parties to a trade agreement retain the right to exercise discretion with respect to
investigatory, prosecutorial, regulatory, and compliance matters determined to have higher priorities,
and to recognize that a country is effectively enforcing its laws if a course of action or inaction reflects
a reasonable exercise of such discretion, or results from a bona fide decision regarding the allocation of
resources, and no retaliation may be authorized based on the exercise of these rights or the right to
establish levels of environmental protection;
........
(D) to strengthen the capacity of United States trading partners to protect the environment through the
promotion of sustainable development;
(E) to reduce or eliminate government practices or politics that unduly threaten sustainable
development;
(F) to seek market access, through the elimination of tariff and non-tariff barriers, for United States
environmental technologies, goods, and services; and
(G) to ensure that labor, environmental, health, or safety policies and practices of the parties to trade
agreements with the United States do not arbitrarily or unjustifiably discriminate against United States
exports or serve as disguised barriers to trade.
294
For the new trade policies of the EU, See Commission of the European Communities, Global
Europe: Competing in the World(2006). These goals related to sustainable development are in line with
“the EU Sustainable Development Strategy” as revised in 2006. See Council of the European Union,
Renewed EU Sustainable Development Strategy(2006).
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increase

technical

assistance

and

capabilities

to

protect

the

environment. 295

2. Environmental Review in the U.S.
(1) Background

The practice of Environmental Review on certain governmental
activities is traced back to 1960s. 296 National Environmental Policy Act
(NEPA) requires federal agencies to consider environmental values in
decision-making process. 297 Before taking actions, federal agencies
have to conduct an EIA which provides information of potential
environmental effects caused by proposed governmental actions and
reasonable alternatives to those actions. However, such practice was
rather limited to domestic activities 298 and it was a controversial issue
whether environmental review was required for international trade
agreements. Although the United States Trade Representative (USTR)
went through a environmental review of NAFTA, a judicial view on this
matter was somewhat different. 299

295

Ibid.
The National Environmental Policy Act[hereinafter NEPA] was signed into law in January 1, 1970.
For history and background of NEPA, See Linda Luther, The National Environmental Policy Act:
Background and Implementation, (Congressional Research Service, 2005.11).
297
42 U.S.C.§4332(C) (2010).
298
The Convention on Environmental Impact Assessment in a Transboundary Context, signed in
Espoo of Finland in 1991, was the first treaty requiring environmental impact assessment at
international level. David Hunter, James Salzman, and Durwood Zaelke, International Environmental
Law and Policy 366-67 (1998).
299
Public Citizen v. Office of USTR, 5 F.3d 549, 553 (D.C. Cir. 1993), cert. denied, 510 U.S. 1041
(1994). According to the court, the President is not an agency and president's signature is not a final
agency action.
296
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The Environmental Review of Trade Agreements was normalized
by Executive Order 13141 which was signed by President Clinton in
November of 1999. 300 According to Executive Order 13141, the purpose
of Environmental Review is twofold.301 Firstly, a Environmental Review
helps identify potential environmental effects of trade agreements in
advance. Secondly, it allows policy makers and negotiators to consider
proper responses to those effects during negotiations.
Environmental Reviews are mandatory in certain categories of
agreements such as "comprehensive multilateral trade rounds, bilateral
or plurilateral free trade agreements, and major new trade liberalization
agreements in natural resource sectors". 302

(2) Process and Contents

The process for an Environmental Review begins sufficiently
early before trade negotiation is initiated in order to collect information
and identify issues and concerns. The information gathered through
Environmental Review is given to negotiators and enables them to make
negotiating positions to the issues. However, the early timing to conduct
Environmental

Review

does

not

necessarily

mean

that

an

Environmental Review is prerequisite to initiation of a trade agreement.

300

Environmental Review of Trade Agreements, Exec. Order No. 13,141, 64 Fed.Reg.63,169
(Nov.18,1999) [hereinafter EO 13,141].
301
Ibid. §2.
302
Ibid. §4(a).
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Rather, the Guidelines for Implementation of Executive Order 13141303
specifically articulates that Environmental Review is not pre-condition
to the trade agreement. 304
The USTR initiates the Environmental Review process through a
Federal Register Notice which suggests a proposed trade agreement and
solicits public comment on the scope of the review. The Federal Register
Notice normally includes, among others, the information about the
negotiating objectives, elements and topics covered by the proposed
agreement, participating countries to the agreement, potentially
affected sectors of the U.S. economy from the agreement and identified
environmental issues. 305
Determining the scope of Environmental Review, which is called
"the Scoping Process", is important because through scoping process,
the USTR may identify environmental issues concerning proposed trade
agreement and prioritize such issues for the review. In that regard, the
scoping process is a kind of filtering process to select more significant
issues to be reviewed in depth and to eliminate less important issues or
already cleared issues from the detailed review.
The Scoping Process requires the USTR to solicit information not
only from federal agencies concerned but also from state, local
government and from the public. 306 Trade Policy Staff Committee

303

Guidelines for Implementation of Executive Order 13141, 65 Fed. Reg. 79,442 (Dec. 19, 2000)
[hereinafter Guidelines].
304
Ibid.§III(A)(3).
305
Ibid. Appendix B. § II(B).
306
Ibid. §IV(B)(2).
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(TPSC) 307 is a mechanism to draw information and expertise from
various federal agencies and coordinate governmental positions.
Soliciting public comment has a special meaning in the process because
the government may provide an opportunity for the public to take a part
in the process and gain legitimacy in the decision making process by
reflecting public concerns. Thus, public participation is allowed and
encouraged in almost every step of Environmental Review process.
Once significant environmental issues are identified and
prioritized through the scoping process, an Environmental Review
examines the implication for the U.S. environmental laws and
regulations and the potential environmental impacts caused by
proposed trade agreement. 308 The Environmental Review primarily
focuses on environmental effects within the U.S. territory but if feasible
and necessary, examines transboundary or global effects as well. 309 It
also provides policy options, which might “mitigate negative impacts and
enhance positive impacts”, to address such concerns. 310
After a draft of an Environmental Review is prepared, it will be
open for public comment. Normally forth-five days are allowed for public
comment unless the situation requires otherwise. 311 Final version of an

307
The Trade Policy Staff Committee (TPSC) is the staff-level interagency mechanism discussing
trade issue. If necessary, the issue may be referred to Trade Policy Review Group (TPRG) which is
sub-cabinet level mechanism developing US trade position. Both mechanisms are chaired by USTR.
The highest level of interagency mechanism is National Economic Council (NEC) chaired by the
president. For the interagency role of the USTR, See https://ustr.gov/about-us/interagency-role (last
visited on July 15, 2015).
308
Guidelines, supra note 303, §V(B).
309
Ibid. §IV(B)(5).
310
Ibid. §IV(D).
311
EO 13,141, supra note 300, §5(a).
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Environment Review is expected to reflect public concerns and once it
is published, it will be made available to the public.

312

An

Environmental Review is normally composed of several sections which
includes summary, objectives of the proposed trade agreement, scope
of review, analysis, findings and conclusions and appendices. 313

(3) KORUS FTA

Pursuant to Executive Order 13141 and its guidelines, the USTR
conducted an Environmental Review on KORUS FTA and published a
final version of Environmental Review in September 2011. 314
It identified and examined potential environmental effects associated
with the KORUS FTA. The Environmental Review on the KORUS FTA
found that the KORUS FTA may not generate significant impacts on the
U.S. environment. 315
The Environmental Review concluded that the KORUS FTA may
have somewhat limited impacts on the current US legal systems and

312

Ibid.
Environmental Reviews on U.S. trade agreements are available at https://ustr.gov/issueareas/environment/environmental-reviews (last visited on July 10, 2015).
314
USTR, Final Environmental Review United States-Korea Free Trade Agreement (September 2011).
Final Environmental Review of US-Korea FTA is composed of nine sections;
Executive Summary
I. Legal and Policy Framework
II. Background
III. The United States-Korea Free Trade Agreement
IV. Public and Advisory Committee Comments
V. Potential Economically Driven Environmental Impacts
VI. Potential Regulatory Impacts
VII. Environmental Cooperation
Annex Organizations Providing Comments
315
Ibid. at 14-16.
313
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the ability of federal, state, local and tribal governments to regulate the
environmental issues. 316 Environmental Review mainly focused on
environmental effects on US soil but it also examined transboundary
and global effects of the KORUS FTA, concluding that there is no
specific negative effect identified.

317

The Environmental Review

suggests that the Environmental Cooperation Agreement (ECA), which
is negotiated between U.S. and Korea in conjunction with the KORUS
FTA, may promote both countries' common interests as well as
providing a framework for cooperative activities in relation to regional
and global issues between the two countries. 318

3. Trade Sustainable Impact Assessment in EU
(1) Background

In 1999, the EU firstly carried out Trade Sustainable Impact
Assessment (Trade SIA) for the WTO-DDA negotiations. Since then, the
EU has developed a Trade SIA for the major trade agreement
negotiations at both multilateral and bilateral level. 319
Trade SIA is very similar to the Environmental Review of Trade
Agreement in the U.S. Trade SIA is carried out during a trade

316

Ibid. at 20-21.
With regard to possible transboundary and global effects from KORUS FTA, Environmental
Review examines wildlife trade, marine fisheries and trade in environmental goods and services. Ibid.
at 16-20.
318
Ibid. at 26-27.
319
For detailed lists of trade SIAs, see the following website at http://ec.europa.eu/trade/policy/policymaking/analysis/sustainability-impact-assessments/assessments/ (last visited on May 16, 2015).
317
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negotiation with a view to identifying potential effects of a trade
agreement and suggesting appropriate response to those effects. 320
Trade SIA is useful tool to integrate social consideration into trade
policy and the negotiation process. It provides opportunities for policy
makers and negotiators to take a look at the economic, social and
environmental impacts of the trade agreement and inform the public of
such impacts.
Many similarities are found between the U.S. Environmental
Review of trade agreement and the EU Trade SIA but it should be noted
that differences also exist. One distinctive feature of the EU's Trade SIA
is that it assesses not only economic impacts but also social and
environmental impacts which might arise from trade liberalization. In
term of geographical coverage, it considers impacts on third countries
as well as the EU member states. While the U.S. Environmental Reviews
are conducted by the USTR, Trade SIA are carried out by independent
external consultants selected through public tendering procedures.
Although Trade SIA of the EU have been carried out for most of
the trade agreements since 1999, it is still evolving. Based upon prior
experiences, the EU Commission published "Handbook for Trade
Sustainability Impact Assessment", which summarizes the EU's
approach to Trade SIA. The EU Handbook provides key principles for
conducting Trade SIA and methodological examples. Here are the key

320
For the general discussion of Trade SIAs, see Paul Ekins and Tancrede Voituriez (eds.), Trade,
Globalization and Sustainable Impact Assessment: A Critical Look at Methods and Outcomes (2009).
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principles that the EU handbook specifies. 321

< Table 10. Key Principles of EU handbook >
 All major trade negotiations, whether multilateral or bilateral,
should go through Trade SIAs
 Three pillars of sustainability (economic,
environmental) should be addressed.

social

and

 Impacts on non-EU countries should be analyzed along with
impacts on EU.
 Trade SIAs should be conducted in cooperation with non-EU
country partners.
 Trade SIAs should be based on transparency. All stakeholders
are given an opportunities to participate in the process.
 Results of Trade SIAs should be published or available to the
public.
 Independent external consultants, selected by public tendering
procedures, should carry out Trade SIAs.
 The EU Commission sets up an internal consultation process in
order to give a guidance to external consultants.

(2) Process and Structure of Trade SIA

Under the EU system, entering into a trade negotiation needs a
mandate from the Council

322

. In order to get a mandate, the

Commission undertakes a general Impact Assessment and proposes a
negotiation mandate for the Council's endorsement. The general Impact

321

See Handbook for Trade Sustainability Impact Assessment 15 (European Commission, March
2006).
322
Elisa Morgera (eds.) , The External Environmental Policy of the European Union: EU and
International Law Perspectives 174-203 (2012).
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Assessment is required before the Commission proposes a major
regulatory action. 323 Once the Council approves a negotiation proposal,
the Commission begins the process of Trade SIA.
As mentioned above, Trade SIA are carried out by external
consultants. External consultants are selected by public tendering
procedures. For each Trade SIA, the Commission (DG Trade) sets up a
“steering committee” which coordinates effective involvement of all
interested EU Commission departments in Trade SIA processes. 324 The
steering

committee

meets

regularly

and

makes

comments

consultants' work or presents views to the consultants.

325

on
The

consultants are required to engage fully in external consultations with
all stakeholders in public and private sectors.
The work on Trade SIA is typically divided into three phases in
which the preliminary assessment, the detailed assessment and the
final assessment are made consecutively. 326 In preliminary assessment,
consultants are supposed to present a general global analysis report,
identifying major economic, social and environmental trends from the
proposed trade agreement. 327 The Trade SIA are based on the analysis
of causal links between a proposed change in trade policy and its
consequential economic, social and environmental aspects of impacts.

323

For the general discussion of EU's institutional structure and process, Roger R. Martella, Jr. and J.
Brett Grosko (eds.), International Environmental Law: The Practitioner's Guide to the Laws of the
Planet 485-520 (2014).
324
Handbook for Trade Sustainability Impact Assessment, supra note 321, at 23-24.
325
Ibid.
326
Ibid. at 17-23.
327
Ibid.
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It should identify social groups, sectors and geographical areas which
are most likely to be affected and prioritize sector and horizontal issues
for the following studies. In the second phase, a more detailed in-depth
study is required to focus on sectoral and horizontal issues. 328 In the
last phase, final assessment should be made based upon all previous
analysis and policy recommendations and complementary measures
should be presented for negotiators. 329
Based on the Trade SIA, the EU Commission sets its own
position on the issues identified and policy responses to address them
and publishes “the position paper” which contains its own views and
positions. The position paper, if necessary, also indicates what further
analysis is required and what kind of measure should be taken. The
position paper is discussed with EU Member states through an internal
consultation mechanism which is called “Article 133 Committee” named
after particular article of the treaty. 330 The Trade SIA and the EU
Commission's position paper are posted in the website and accessible
by the public. 331

(3) Korea-EU FTA

The Trade SIA concerning the Korea-EU FTA was carried out by

328

Ibid.
Ibid.
330
Nicholas Moussis, Access to the European Union: Law, Economics, Policies (2011).
331
EU's Trade SIAs and Position papers are available at http://ec.europa.eu/trade/policy/policymaking/analysis/sustainability-impact-assessments/assessments/
329
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IBM Business Consulting in association with DMI Associates, TAC
Financial and TICON Developing Consulting for the EU and FTA center
of Inha University for Korea.

332

This consortium of independent

consultants was selected by public tendering procedures. The Trade SIA
of Korea-EU FTA was initiated in October 2007 and finished in October
2008. 333
According to the terms of reference of the Contract, consultants
were required to submit four reports including an inception report
which provides a short summary and outlines of the work within three
weeks from the date of signature of the Contract. 334 The other three
reports were completed after each segment of the work which was
represented by Phase I, II, and III. Global Analysis Report for Phase I
was published in January 2008. It described an overview of a baseline
scenario which outlined what would be the likely trends in economic,
social and the environmental context in case no agreement was
concluded between the EU and Korea. 335 This baseline scenario
becomes a starting point to carry out a further in-depth study in the
following Reports. The Interim Report (Phase II) and the Final Report
(Phase III) were followed and published in January 2008 and in March

332

IBM Belgium in association with DMI, TAC & TICON, Trade Sustainability Impact Assessment of
the EU and Korea Final Paper, Trade 2007/349757/1 (June 2008).
333
Ibid.
334
EU Commission, Terms of Reference related to a contract to provide a Trade Sustainability Impact
Assessment of the Free Trade Area to be negotiated between the European Community and the
Republic of Korea, Trade 2007/349757/1 (2007), available at
http://trade.ec.europa.eu/doclib/docs/2007/november/tradoc_136700.pdf
335
IBM Belgium in association with DMI, TAC & TICON, Trade Sustainability Impact Assessment of
the EU and Korea First Global Analysis Report (Phase 1), Trade 2007/349757/1 (January 2008).
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2008, respectively. 336 The Interim Report, based on the data formulated
in the Global Analysis Report, went further with analysis and an indepth study on the selected sectors and horizontal issues. 337 The Final
Report contained recommendations for the EU's position on the FTA
negotiation and suggested measures for accomplishing the objectives of
sustainable development in the context of FTA. 338
Based on the findings of Trade SIA for the EU-Korea FTA, the EU
Commission issued “Commission Services Position Paper”. The position
paper is composed of six sections. 339

< Table 11. Environmental Impact Assessment in U.S. and EU >
US

EU

EU Commission
Executive Order 13141
Reference to
Communication on
(Environmental Review of
SIA
Impact Assessment,
Trade Agreement) & guideline
EU Handbook
USTR & CEQ (Council of
Environmental Quality) jointly
oversee the process of
EU Commission
Environmental Review of
Trade Agreement.
Internal
Consultation TPSG, TPRG
Mechanism

Ad hoc Steering
Committee

336

The term of reference also specifically indicated that the Trade SIA should be finished before actual
FTA negotiation between EU and Korea which was expected to be concluded by the end of 2008 or
early 2009.
337
IBM Belgium in association with DMI, TAC & TICON, Trade Sustainability Impact Assessment of
the EU and Korea Final Midterm Report (Phase 2), Trade 2007/349757/1 (January 2008).
338
IBM Belgium in association with DMI, TAC & TICON, Trade Sustainability Impact Assessment of
the EU and Korea Final Report (Phase 3), Trade 2007/349757/1 (March 2008).
339
EU Commission, Trade Sustainability Impact Assessment of the Free Trade Agreement between the
EU and the Republic of Korea Commission Services Position Paper (June 2010).
The detailed contents and structure of the position paper is as follows.
I. Introduction, II. Overall context and objectives, III. Rationale of the EU-Korea FTA, IV. Trade SIA of
the EU-Korea FTA: overview of the study, V. The Commission Services' views on the Trade SIA
findings and policy recommendations, VI. Conclusion.
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USTR, through the Trade
Who conduct Policy Staff Committee(TPSC),
on SIA
is responsible to conducting
the review.
Timing

Ex ante
During the negotiation

Independent external
consultant is selected
through tendering
process.
Ex ante
During the negotiation

In principle, focusing on US
Geographical
territory, and if feasible and
Coverage
necessary, beyond that.

EU Member states and
third countries.

FTA with
Korea

Korea-EU FTA

KORUS FTA

VI. Conclusion
The TTCP does not articulate which negotiating objectives should
be contained in the negotiation plan but only requires the Minister of
Trade, Industry and Energy, with the support of the FTA Committee
and the sub-committee, to set a negotiation plan containing negotiating
objectives and report it to the National Assembly before entering FTA
negotiation. Thus, putting a certain policy issue on or leaving it off the
agenda, is virtually in the negotiators' hands. Given the framework for
setting negotiating objectives, it is uncertain whether sustainable
development can be continuously counted as one of the negotiating
objectives in the following FTA even if it is contained in a particular FTA
negotiation.
In order to maintain uniform FTA texts and consistent positions
on sustainable development in trade negotiations, it is desirable that
negotiating objectives should be prescribed in the TTCP. According to
１４１

the prescribed negotiating objectives, negotiators may be able to focus
on the issues and formulate negotiating positions within the boundary
of prescribed objectives. Considering that officials of the Ministry of
Environment have relatively weak voices in trade negotiation and the
sustainable development may be in danger of being sacrificed for other
economic considerations, the reason why sustainable development
should be articulated as an objective of trade negotiation is obvious. If
an amendment of the TCPP is unrealistic due to a political stalemate,
considering sustainable development is one of the important Korea's
policy goals, the Minister of Trade, Industry and Energy has to make
best efforts to accommodate environmental concerns in the negotiation
plan.
Concerning Environmental Impact Assessments, the current
scheme under the TTCP should be modified because current scheme
cannot ensure that the outcome of the Environmental Impact
Assessment can be properly reflected in trade negotiation. 340 According
to the TTCP, impact assessments should be carried out only after both
countries to a FTA agree on the FTA text by initialing. However, once
the wordings of the text are fixed, it is very difficult to change or modify
those wordings. Therefore, the Environmental Impact Assessment
should be carried out before trade negotiation so that the outcome of
Environmental Impact Assessment can be considered in the negotiation

340

Neil Craik, The International Law of Environmental Impact Assessment: Process, Substance and
Integration (2008).
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process. It should be initiated sufficiently earlier than the actual trade
negotiation in order to ensure opportunities for all stakeholders to get
involved in the process and express opinions and concerns. At the same
time, the guideline for Environment Impact Assessment should be
prepared in order to provide specific rules and procedures. Other
countries experiences clearly shows that the Environment Impact
Assessment cannot be perfect from the beginning but it can evolve into
a better system if the government has a solid commitment to
sustainable development. 341

341
Environmental Review of Trade Agreements may provide an opportunity to shift the relationship
between trade and environment from "conflict" to "cooperation". See James Salzman, Executive Order
13,141 and the Environmental Review of Trade Agreements, 95 Am. J. Int'l L. 366 (2001).
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CHAPTER 7.
Korea's FTA

Looking Forward: Suggestions for

In this dissertation, I have reviewed the structure and main
contents of the Environment Chapter of the Korea’s FTA. In addition,
individual provision’s meaning and significance have been discussed.
Based on this, I would like to make suggestions on what strategies
and contents are needed for Korea in its future FTA negotiations on
the environment with other countries.
First of all, more fundamental directions should be set with
regard to incorporating environmental factors into trade issues. The fact
that Korea considered the environment as an independent and key
issue under the KORUS FTA and the Korea-EU FTA is not attributable
to an internal change of perception but to external conditions. Therefore,
this suggests that Korea needs to decide its stance with regard to
dealing with both trade and the environment in a comprehensive
manner for future negotiations with other countries. With the Green
Growth initiative being in the limelight these days, a co-relationship
between trade and the environment is gaining more attention, which
would lead to further encouraging discussions on this subject and serve
as a good opportunity for Korea to articulate its position on trade and
the environment.
Furthermore, it requires a thorough review whether Korea needs
to include a chapter on the environment when doing FTA negotiations
with developing countries. Among the FTA that Korea has concluded so
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far, those containing the Environment Chapter are the KORUS FTA, the
Korea-EU FTA, and the Korea-Peru FTA. The first two are FTA with
advanced countries, and the last one, with a developing country. When
Korea concluded FTA with developing countries, except for Peru, Korea
did not include a separate chapter on the environment. Therefore, the
Korea-Peru FTA is expected to serve as an important turning point for
Korea’s FTA policies. The Korea-Peru FTA brought Korea to a crossroads
where it needs to decide its position and strategies regarding whether
to include a separate chapter on the environment when it conducts FTA
negotiations with developing countries, and, if so, what provisions
should be set out.
Second, if an environment chapter is included in a newly
negotiated FTA, Korea has to maintain consistency, to the extent
practicable, with the KORUS FTA and the Korea-EU FTA. These two
FTAs are common in that they considered environmental issues as
important, but at the same time different from each other regarding
formalities and details. The Environment Chapter in the Korea-Peru
FTA is also similar to that of the KORUS FTA in general, but there are
many differences between them at the same time. It may be quite hard
to maintain a complete consistency between FTA since the contents of
the negotiations are usually decided depending on the relations with
the partner country. However, maintaining consistency and unity to a
possible degree will help reduce confusion in the course of the
subsequent implementation and dispute settlement.
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Third, in this regard, Korea needs to initiate future FTA
negotiations on the environment with its own model text. As the country
has now concluded FTAs with most of the major economies in the world,
Korea should prepare model texts for future FTA negotiations. To this
end, Korea has to thoroughly analyze texts of FTAs that the country has
concluded so far, identify any problems arising out of their
implementation, and decide what should be included and what position
Korea has to take regarding specific issues. When Korea's model texts
are completed, attempts can be made to incorporate it into the past
FTAs as well when they are amended in the future.
Finally, it is necessary to establish procedures and systems to
integrate

environmental

considerations

in

trade

policy

making

processes. The current TTCP fails to reflect environmental concerns in
the trade negotiation process, amending the TTCP to reflect such
concerns would be a great improvement. Sustainable development
should be specified in trade objectives. Furthermore, it is necessary to
conduct environmental assessments before entering negotiations for a
FTA with a certain country. Such process may provide an opportunity
for policy makers and negotiators to evaluate environmental effects
from a trade agreement and take necessary actions to mitigate
foreseeable negative consequences.
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< Table 12. Main Environmental Elements in Korea's FTA >
Chapter

Contents

Preamble

- Emphasis on Sustainable Development

Trade-in
Goods

- Environmental Goods/Remanufactured Goods

Trade-in
Services

- Environmental Services

Investment

- Legitimate Environmental Measure exempt from
expropriation

Exceptions

- Specify Environmental Measures as one of
exceptions

Environment Cooperation
Others

Level of Protection
Obligation under MEA
Enforcement of Environmental Law
Not to lower environmental standards
Cooperative Projects
Special Committee
Special Dispute Settlement

- Provide a framework for cooperative activities
including capacity building
- SPS/TBT
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